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The  Legislative  Audit  Committee 
of  the  Montana  State  Legislature: 

Herein  transmitted  is  our  sunset  performance  audit  of  the  Montana 
Board  of  Public  Accountants.  The  audit  was  conducted  in  response  to 
the  1977  Sunset  Law,  which  terminates  the  board  on  July  1,  1979.  The 
intent  of  the  audit  was  to  determine  the  need  for  state  regulation 
of  Montana's  accounting  profession. 

The  audit  focused  upon  the  six  questions  of  the  sunset  law  and 
includes  an  examination  of  board  operations.  It  does  not  encompass 
a review  of  the  board's  financial  transactions  or  overall  compliance 
with  state  laws. 

There  are  no  formal  recommendations  in  the  report  since  the  re- 
sponsibility for  such  recommendations  lies  with  the  Audit  Committee. 
Nevertheless,  we  discussed  the  contents  of  the  report  with  a large 
number  of  individuals  and  organizations,  including  the  Director  of 
the  Department  of  Professional  and  Occupational  Licensing,  the  members 
of  the  Board  of  Public  Accountants,  the  Governor's  Office  of  Budget 
and  Program  Planning  and  the  State  Society  of  CPAs  which,  in  response 
to  our  questions,  formulated  the  Task  Force  on  sunset  audit. 

We  wish  to  express  our  appreciation  to  the  members  of  the  board 
and  to  the  director  of  the  department  and  his  staff  for  the  assistance 
they  provided  during  the  audit.  We  also  wish  to  thank  the  members 
of  the  state  society  and  its  task  force  and  other  members  of  the  account- 
ing profession  for  assistance  they  gave  us. 
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OFFICE  OF  THE  LEGISLATIVE  AUDITOR 


SUNSET  PERFORMANCE  AUDIT  OF  THE 
BOARD  OF  PUBLIC  ACCOUNTANTS,  DEPARTMENT  OF 
PROFESSIONAL  AND  OCCUPATIONAL  LICENSING 

SUMMARY 

Montana's  1977  Legislature  passed  Senate  Bill  162  as  Chapter 
562,  Laws  of  Montana,  1977.  The  law,  commonly  referred  to  as  the 
"sunset  law,"  terminates  numerous  regulatory  boards  and  agencies 
and  specifically  calls  for  a performance  audit  of  each  agency 
prior  to  scheduled  termination.  The  sunset  law  terminates  the 
Board  of  Public  Accountants  on  July  1,  1979.  This  performance 
audit  is  in  response  to  the  legal  requirement  for  review  of  the 
board  prior  to  termination. 

D Chapter  I - Introduction.  (page  1) 

Cl  Audit  Objective  - To  evaluate  the  need  for  state 
regulation  of  the  accounting  profession.  (page  1) 
D Sunset  Legislation  Intent  - State  agencies  should 
exist  only  to  be  responsive  to  public  health, 
safety,  or  welfare.  (page  2) 

□ Report  Organization.  (page  2) 

□ The  report  is  presented  in  six  chapters: 

O Chapter  I is  introductory.  It  summa- 
rizes the  objectives,  organization,  and 
scope  of  the  report. 

O Chapter  II  presents  background  on  the 
accounting  profession  and  the  board,  and 
details  on  board  organization,  staffing, 
funding,  and  objectives. 
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O Chapter  III  addresses  two  questions: 
Whether  the  absence  of  regulation  of 
accountants  would  harm  the  public;  and 
whether  there  is  a reasonable  relation- 
ship between  the  exercise  of  the  state's 
police  power  to  regulate  the  accounting 
profession  and  the  protection  of  the 
public  health,  safety,  or  welfare. 

O Chapter  IV  addresses  another  question: 
Whether  all  facets  of  the  regulatory 
process  are  designed  solely  for  the  public 
protection. 

O Chapter  V addresses  two  other  questions: 
Whether  state  regulation  of  the  accounting 
profession  has  the  effect  of  directly  or 
indirectly  increasing  costs  to  the  public; 
and  whether  such  increase  is  more  harmful 
than  the  harm  which  could  result  from  the 
absence  of  regulation. 

O Chapter  VI  addresses  a final  question: 
Whether  there  is  a less  restrictive 
alternative  method  of  regulation  avail- 
able which  could  adequately  protect  the 
public. 

[D  Scope  of  the  Audit.  (page  4) 

□ Addresses  the  need  for  state  regulation  of 
the  accounting  profession. 
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□ The  audit  focused  upon  the  six  questions 
in  the  sunset  law  and  included  an  exam- 
ination of  board  effectiveness. 

□ The  audit  did  not  include  a financial  or 
compliance  review. 

□ Chapter  II  - Background.  (page  5) 

□ Evolution  of  Accounting  Regulation  in  Montana. 

(page  5) 

□ Accountants  concentrated  in  the  Butte  area. 

(page  5) 

□ Butte  accountants  formed  an  association. 

(page  5) 

□ First  accounting  regulatory  law  passed  in 
1909.  (page  6) 

O University  charged  with  administration 
of  the  law. 

O An  examination  was  given. 

□ 1909  law  amended  in  1919.  (page  7) 

O University  still  administered  law  and 
gave  an  examination. 

□ 1933  - new  law  was  passed.  (page  8) 

O Board  of  Education  appoints  members  of  a 
Board  of  Examiners  and  Accountancy. 

O Law  remained  in  effect  until  1969. 

D 1969  law  created  the  Board  of  Public  Accountants, 
(page  9) 

O Board  charged  with  licensing  and  regu- 
lation of  accountants. 
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O Presently  the  board  licenses  two  classes 
of  accountants — Certified  Public  Acccount— 
ants  (CPAs)  and  Licensed  Public  Account- 
ants (LPAs) . 

O Not  all  accountants  must  be  licensed. 

Profile  of  the  Montana  Accountant.  (page  10) 

□ Works  in  all  sectors  of  the  economy.  (page  10) 

□ If  the  accountant  holds  himself  out  to  the 
public  as  being  licensed  or  certified  then  he 
must  be  licensed  by  the  board.  (page  10) 

□ Many  employers  of  accountants  in  Montana. 

(page  10) 

Accounting  Services  to  the  Public  Fall  into  Four 

Categories.  (page  10) 

O The  attest  function.  (page  11) 

O Occurs  when  there  is  an  audit  of  finan- 
cial operations. 

O An  opinion  is  expressed  on  how  representa- 
tive the  financial  statements  are  of  the 
operations . 

O Opinions  usually  based  upon  generally 
accepted  auditing  standards  and  account- 
ing principles. 

O The  attest  function  can  only  be  done  by 
LPAs  or  CPAs. 

O Bookkeeping  and  accounting  services.  (page  11) 

O Various  services  including:  maintenance 

of  books,  recommendation  and  establishment 


of  an  accounting  system,  periodic  review 
and  modification  of  the  accounting 
system. 

O Accountants  providing  these  services  do 
not  have  to  be  licensed. 

Q Tax  services.  (page  12) 

O Services  could  include:  tax  planning, 

return  preparation,  tax  consulting, 
etc. 

O Accountants  providing  these  services 
do  not  have  to  be  licensed. 

□ Management  services.  (page  12) 

O Services  could  include:  recruitment, 

market  analysis,  consumer  surveys, 
actuarial  services,  etc. 

O Accountants  providing  these  services 
do  not  have  to  be  licensed. 

O Accounting  Firm  Activity.  (page  13) 

□ Two  studies  show  that  accounting  services  are 
predominately  taxes  and  accounting  and  book- 
keeping services.  (page  13) 

Q The  Profession  is  Growing.  (page  14) 

□ In  the  U.S.  the  number  of  CPAs  has  steadily 
increased.  (page  14) 

□ In  Montana,  the  number  of  CPAs  has  increased 
by  over  230  percent  since  1960. 
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(page  16) 


D All  States  Regulate  Accountants. 

□ All  states  license  CPAs.  (page  16) 

Q In  addition,  34  states  license  a dying  class  of 
LPAs.  (page  16) 

O LPAs  are  a dying  class  because  no  new 
LPAs  can  be  licensed. 

□ Only  15  states,  including  Montana,  provide 
for  continuing  licensing  of  LPAs.  (page  16) 

□ Board  Organization,  Staffing,  Funding.  (page  16) 

□ Five  board  members.  (page  16) 

O Six  year  terms. 

O Three  CPAs  and  two  LPAs. 

□ Board  meets  in  Helena  four  times  a year. 

(page  17) 

Q Board  administratively  attached  to  the  Depart- 
ment of  Professional  and  Occupational  Licensing, 
(page  17) 

0 Board  is  funded  through  earmarked  revenue 
fund.  (page  17) 

□ Board  Objectives  and  Operations.  (page  18) 

O Board  goal  - "To  upgrade  and  maintain  high 
standards  of  integrity  and  competency  in 
the  profession  of  public  accounting  and  to 
protect  the  public  from  incompetency  and  dis- 
honesty of  licensed  practitioners."  (page  18) 

O Board  objective  - examine  accountants.  (page  18) 
O Law  requires  the  use  of  the  uniform  exam- 
ination compiled  by  the  American  Institute 

of  Certified  Public  Accountants.  (AICPA) 
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O Examination  contains  four  parts  and  is 
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given  over  a two  and  one  half  day  period. 

O Prospective  CPAs  must  pass  all  four 
parts . 

O Prospective  LPAs  must  pass  two  parts. 

O Examination  is  given  twice  a year  in  May 
and  November — given  at  the  University  of 
Montana  and  at  Montana  State  University. 

Q Board  objective  - license  accountants.  (page 

20) 

O Two  groups  are  licensed;  CPAs  and  LPAs. 

O Must  pass  examination  (CPAs)  or  parts 
(LPAs) . 

O Must  be  U.S.  citizens  and  state  resi- 
dents. 

O Must  have  a college  degree  and  one  year 

of  experience  (equivalency  can  be  granted) . 

O Presently  over  1,000  licensed  CPAs  and 
LPAs. 

O Licensed  accountants  must  renew  the 
license  annually. 

□ Board  objective  - investigate  complaints. 

(page  23) 

O During  last  six  years,  board  has  resolved 
37  complaints. 

O 35  of  37  complaints  have  come  from  the 
profession. 
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I I Chapter  III  - The  Relationship  of  State  Regulation  to 
the  Public's  Health,  Safety,  or  Welfare.  (page  24) 

□ Use  of  Accountants.  (page  24) 

□ The  federal  government  relies  upon  accountants . 
(page  24) 

□ Various  Montana  state  laws  call  for  the  use 
of  licensed  accountants.  (page  26) 

□ The  general  public  utilizes  and  depends  upon 
licensed  accountants.  (page  27) 

□ Regulation  of  Services  Provided  by  Accountants. 

(page  28) 

□ The  attest  function  is  accomplished  for 
publicly  held  and  nonpublicly  held  entities, 
(page  29) 

O Publicly  held  entities  - The  Securities 
and  Exchange  Commission  is  the  primary 
regulator  when  the  attest  function  is 
accomplished  for  publicly  held  entities. 

O Nonpublicly  held  entities  - the  board  is 
the  primary  regulator  when  the  attest 
function  is  accomplished  for  nonpublicly 
held  entities. 

O Any  accountant  performing  the  attest 
function  must  be  licensed. 

□ Taxes.  (page  31) 

O Tax  preparation  is  regulated  by  the 
Internal  Revenue  Service. 
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O Accountants  do  not  have  to  be  licensed 
to  perform  tax  services. 

□ Accounting,  bookkeeping,  and  management  serv- 
ices. (page  31) 

O The  board  does  not  have  the  authority 
to  regulate  this  area. 

O Accountants  do  not  have  to  be  licensed 
to  offer  these  services. 

I I Would  the  Absence  of  Regulation  Harm  the  Public? 

(page  32) 

Q The  board  has  the  authority  only  to  regulate 
the  attest  function.  (page  32) 

□ If  accountants  were  not  regulated  anyone 
could  perform  the  attest  function.  (page  32) 

D Lack  of  uniform  attest  procedures  would  result 
in  financial  reporting  problems.  (page  32) 

O Public  investors  would  lose  confidence  in 
financial  reports.  (page  33) 

0 We  conclude  that  the  absence  of  regulation 
of  the  attest  function  would  harm  the  public, 
(page  33) 

1 | Is  there  a Reasonable  Relationship  Between  the 
Exercise  of  the  State's  Police  Power  and  the 
Protection  of  the  Public  Health,  Safety,  or  Welfare? 
(page  33) 

□ The  board  restricts  the  use  of  the  word 
accountant  to  those  who  are  licensed.  (page  34) 
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O 65  percent  of  all  complaints  involve  the 
use  of  the  word  accountant.  (page  34) 

O The  law  does  not  specifically  prohibit 
the  use  of  the  word  accountant  by  one 
who  is  not  licensed.  (page  35) 

O We  do  not  interpret  the  law  as  specifi- 
cally prohibiting  the  use  of  the  word 
accountant.  (page  35) 

O The  board's  restraint  of  the  use  of  the 
word  accountant  is  a questionable  exer- 
cise of  the  state's  police  power.  (page 
36) 

D The  board  has  the  authority  to  regulate  the 
attest  function  and  we  earlier  noted  that  the 
absence  of  regulation  would  harm  the  public, 
(page  37) 

O The  board  has  not  regulated  the  attest 
function. 

O No  action  has  been  taken  to  assure  the 
public  the  attest  function  is  conducted 
in  accordance  with  generally  accepted 
auditing  standards. 

O The  board  does  not  spot-check  licensed 
accountants . 

O The  board  has  not  assured  the  public 

the  licensed  accountants  have  maintained 
competency. 
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□ The  board  has  two  different  sets  of  standards 
for  those  licensed  accountants  allowed  to  per- 
form the  attest  function.  (page  39) 

O The  audit  is  the  essential  part  of  the 
attest  function. 

O CPAs  must  pass  all  four  parts  of  the 
examination  which  includes  a section  on 
auditing. 

O LPAs  do  not  have  to  pass  the  auditing 
portion  of  the  examination  but  are  still 
allowed  to  perform  the  attest  function. 

□ We  conclude  that  the  extent  of  the  current 
exercise  of  the  state's  police  power  has  been 
unreasonable  for  three  reasons.  (page  40) 

O It  is  unreasonable  to  restrict  the  use 
of  the  word  accountant. 

O It  is  unreasonable  not  to  monitor  the 
conduct  of  the  attest  function. 

O It  is  unreasonable  to  set  different 

entry  standards  for  those  who  can  perform 
the  attest  function. 

□ Chapter  IV  - The  Regulatory  Process.  (page  41) 

This  chapter  addresses  the  question:  Are  all  facets  of 

the  regulatory  process  designed  solely  for  the  purpose 
of,  or  have  as  their  primary  effect,  the  protection  of 
the  public?  (page  41) 
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0 Regulatory  Process  was  Designed  by  the  Profession, 
(page  41) 

I"!  The  Public  Has  Not  Participated  in  Board  Meetings 
and  Decisions.  (page  42) 

1 I The  Board  Overly  Restricts  Entry  into  the  Profession. 

(page  44) 

□ The  board  requires  licensed  accountants  to  be 
U.S.  citizens.  (page  44) 

O Twenty-three  other  states  have  the  same 
requirement . 

O In  Wisconsin,  the  state  Attorney  General 
declared  such  a requirement  to  be  uncon- 
stitutional. 

□ The  board  requires  licensed  accountants  to  be 
state  residents,  which  may  be  discriminatory, 
(page  46) 

□ The  board's  requirement  of  a college  degree — as 
currently  administered — is  not  directly  job 
related.  (page  47) 

O Courts  have  held  that  such  requirements 
must  be  directly  job  related. 

□ The  board's  experience  requirement — as  currently 
administered — is  not  directly  job  related. 

(page  49) 

□ The  board's  requirement  for  "good  moral  char- 
acter" is  vague  and  of  questionable  useful 
purpose.  (page  50) 
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Q Board  Rules,  Regulations,  and  Policies  Overly 
Restrain  Trade.  (page  51) 

□ Board  rules  prohibit  advertising  and  solici- 
tation. (page  52) 

O The  U.S.  Supreme  Court  has  declared  such 
prohibitions  to  be  unconstitutional. 

□ Board  rules  prohibit  encroachment  of  one  li- 
censed accountant  upon  the  business  of  another, 
(page  54) 

O Licensed  accountants  are  prohibited  from 
competing  for  business. 

Q Board  License  Fees  May  be  Excessive.  (page  55) 

□ License  fees  have  been  recently  increased. 

(page  55) 

□ The  board's  fund  balance  has  increased. 

(page  56) 

□ Courts  have  held  that  license  fees  must  be 
reasonably  related  to  the  cost  of  administer- 
ing the  licensing  program.  (page  56) 

| | The  Board's  Requirements  for  Passage  of  a Take-Home 
Ethics  Examination  Affords  the  Public  With  Question- 
able Benefit.  (page  57) 

□ Summary  - Certain  facets  of  the  regulatory  process 
are  not  designed  solely  for  the  purpose  of,  or  have 
as  their  primary  effect,  public  protection.  (page 
58) 
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r~l  Chapter  V - Cost  Considerations.  (page  59) 

□ Economically  the  Marketplace  is  Termed  "Monop- 
olistic Competition."  (page  60) 

0 More  than  one  provider  of  accounting  services 
but  limited  price  competition.  (page  60) 

□ Does  Regulation  Have  the  Effect  of  Directly  or 
Indirectly  Increasing  the  Costs  of  Goods  or  Serv- 
ices. (page  60) 

D Administrative  and  compliance  costs  to  regu- 
late the  profession  represent  minimal  increases, 
(page  62) 

□ Costs  associated  with  restriction  of  entry 
and  restraint  of  trade  exist.  (page  64) 

O These  costs  are  hard  to  measure. 

O Since  restraint  of  trade  and  restriction 
of  entry  limit  supply,  prices  are 
probably  increased. 

□ Summary  - Regulation  does  have  the  effect  of 
increasing  prices  to  the  consumer.  (page  65) 

□ Is  the  Increase  in  Costs  More  Harmful  than  the 
Harm  Which  Could  Result  From  the  Absence  of  Regu- 
lation. (page  67) 

□ In  Chapter  III  we  noted  that  the  absence 
of  regulation  of  the  attest  function  would 
harm  the  public.  (page  67) 

O The  public  may  pay  for  attest  services 
that  are  inadequate. 
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□ In  other  words,  in  the  absence  of  regulation 
the  public  would  ultimately  bear  increased 
costs.  (page  67) 

O These  increased  costs  would  be  at  least 
equal  to  the  increased  costs  under  the 
present  regulatory  system  and  probably 
more  significant. 

| Chapter  VI  - Less  Restrictive  Regulation  Alternatives — 

Is  there  another  less  restrictive  method  of  regulation 
available  which  could  adequately  protect  the  public? 

(page  69) 

| | The  Degree  of  State  Regulation  Needed  Must  Be 
Matched  Against  the  Potential  for  Consumer  Harm, 
(page  69) 

□ If  consumer  harm  could  be  death  or  injury, 
state  involvement  and  regulation  is  needed. 

□ If  the  consumer  could  only  suffer  discomfort 
or  otherwise  be  protected,  state  involvement 
and  regulation  is  not  needed. 

[~~1  Alternative  Regulation  Approaches  Indicate  Three 
Major  Decisions  Must  Be  Made.  (page  72) 

□ First:  the  proper  form  of  regulation  needed — 

we  identified  seven  forms  of  regulation 
ranging  from  licensing  to  no  regulation 
whatsoever.  (page  73) 

□ Second:  the  regulatory  entity  that  is  needed — 

we  identified  six  types  of  regulatory  bodies 
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which  could  regulate  the  accounting  profession, 
(page  74) 

O The  regulatory  bodies  range  from  a 

professional  licensing  board — the  present 
system — to  only  indirect  regulation  by 
state  laws/agencies. 

CD  Third:  the  type  and  extent  of  regulation 

needed — we  identified  nineteen  categories 
of  regulation.  (page  78) 

□ The  three  major  decisions  are  interrelated 
and  are  summarized  in  chart  or  checklist 
format  to  aid  the  legislature  in  making  a 
decision  as  to  what  type  of  regulation  is 
needed  for  the  accounting  profession.  (page 
87) 
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Chapter  I 


INTRODUCTION 

This  sunset  performance  audit  addresses  the  need  for  state 
regulation  of  the  accounting  profession  by  the  Board  of  Public 
Accountants — a state  regulatory  board  within  the  Department 
of  Professional  and  Occupational  Licensing,  (hereinafter  the 
Board  of  Public  Accountants  is  referred  to  as  the  board) . The 
board  is  charged  with  the  regulation  of  Montana  accountants  under 
the  public  accountancy  law.  This  regulation  includes  adminis- 
tration of  a semi-annual  accountants'  examination  and  the  li- 
censing of  two  groups  of  accountants:  licensed  public  account- 

ants (LPAs)  and  certified  public  accountants  (CPAs) . The  board 
also  investigates  and  resolves  complaints  against  Montana's 
accounting  profession. 

REPORT  OBJECTIVES 

The  1977  Legislature  passed  a law  terminating  numerous 
regulatory  boards  and  agencies,  including  the  Board  of  Public 
Accountants.1  This  law,  commonly  referred  to  as  the  "sunset 
law,"  requires  the  Legislative  Audit  Committee  to  have  conducted 
a performance  audit  of  each  terminated  agency.  The  performance 
audit  must  review  the  need  for  each  regulatory  board/agency 
and  the  Legislative  Audit  Committee  must  offer  recommendations 
for  reestablishment,  modification,  or  termination  of  the  agency 
in  question. 


1 Title  82,  Chapter  46,  R.C.M.  1947. 
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In  defining  legislative  intent,  the  sunset  law  states  that, 
by  requiring  periodic  evaluation  in  the  form  of  a performance 
audit,  the  legislature  will  be  in  a better  position  to  ensure 
that  agencies  and  programs  exist  only  to  be  responsive  to  state 
citizens  needs.  The  sunset  law  terminates  the  board  on  July 
1,  1979.  This  sunset  performance  audit  is  in  response  to  the 
legal  requirement  for  review  prior  to  board  termination. 

REPORT  ORGANIZATION 


The  sunset  law  requires  the  thorough  examination  of  the 

following  questions  during  the  conduct  of  the  performance  audit: 

"(a)  Would  the  absence  of  regulation  significantly  harm  or 
endanger  the  public  health,  safety,  or  welfare? 

(b)  Is  there  a reasonable  relationship  between  the  exercise 
of  the  state’s  police  power  and  the  protection  of  the  public 
health,  safety,  or  welfare? 

(c)  Is  there  another  less  restrictive  method  of  regulation 
available  which  could  adequately  protect  the  public? 

(d)  Does  the  regulation  have  the  effect  of  directly  or 
indirectly  increasing  the  costs  of  any  goods  or  services 
involved  and,  if  so,  to  what  degree? 

(e)  Is  the  increase  in  cost  more  harmful  to  the  public  than 
the  harm  which  could  result  from  the  absence  of  regulation? 

(f)  Are  all  facets  of  the  regulatory  process  designed 
solely  for  the  purpose  of  and  have  as  their  primary  effect 
the  protection  of  the  public?"1 

Chapter  I is  introductory.  It  summarizes  the  objectives, 
organization,  and  scope  of  this  report. 

Chapter  II  presents  background  information  on  the  evolution 
of  the  accounting  profession.  Included  in  this  background  infor- 


mation is  a discussion  about  the  nature  of  the  accountant's  job. 

A profile  of  the  Montana  accountant  and  accountants'  work  concen- 


Senate  Bill  162,  enrolled  as  Chapter  562,  Laws  of  Montana, 
1977,  and  codified  as  Title  82,  Chapter  46,  R.C.M.  1947. 
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tration  areas  is  presented.  Chapter  II  concludes  with  a study 
of  the  board  and  the  board's  organization,  staffing,  funding, 
and  specific  functions. 

Chapter  III  addresses  two  of  the  questions  posed  in  the 
sunset  law.  The  first  question  asks  if  the  absence  of  regulation 
would  significantly  harm  or  endanger  the  public's  health,  safety, 
or  welfare.  To  answer  this  question  we  analyze  the  extent  to 
which  the  public  depends  upon  certified  or  licensed  accountants. 

The  second  question  addressed  in  Chapter  III  asks  if  there 
is  a reasonable  relationship  between  the  exercise  of  the  state's 
police  power  and  the  protection  of  the  public's  health,  safety, 
or  welfare.  To  analyze  and  address  this  question,  we  review 
Montana's  accounting  regulation  law  and  discuss  the  current 
accounting  regulation  by  the  board. 

Chapter  IV  addresses  another  question  posed  by  the  sunset 
law:  whether  all  facets  of  the  regulatory  process  are  designed 

solely  for  the  public's  protection.  To  analyze  this  question  we 
reviewed  the  various  laws,  rules,  and  regulations  under  which  the 
current  board  operates.  In  addition,  the  extent  to  which  the 
public  has  participated  in  the  board's  decisions,  operations,  and 
actions  is  noted. 

Chapter  V addresses  two  additional  questions  of  the  sunset 
law.  That  is,  whether  state  regulation  of  the  accounting  profes- 
sion has  the  effect  of  directly  or  indirectly  increasing  the 
costs  to  the  public  and  whether  such  an  increase  is  more  harmful 
than  the  harm  which  could  result  from  the  absence  of  regulation. 
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Chapter  VI  presents  alternative  methods  of  regulating  the 
accounting  profession. 

SCOPE  OF  THE  AUDIT 

This  performance  audit  primarily  addresses  the  need  for 
state  regulation  of  the  accounting  profession.  It  focuses  upon 
the  six  questions  posed  in  the  sunset  law  and  includes  an  exam- 
ination into  the  effectiveness  of  the  operations  of  the  board. 
It  does  not  encompass  a review  of  the  financial  transactions 
of  the  board  or  of  the  board's  compliance  with  state  laws  spec- 
ifically. 
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Chapter  II 


BACKGROUND 

EVOLUTION  OF  ACCOUNTING  REGULATION  IN  MONTANA 

f 

During  our  audit,  we  reviewed  a book  which  contained  a history 
of  Montana's  accounting  profession.  Accordingly,  we  used  this 
source  to  develop  the  following  paragraphs.  The  book  was  authored 
by  William  B.  Finley  and  is  referenced  as  footnote  1 on  page  6. 

Early  man  learned  to  specialize  in  those  areas  in  which  he 
found  himself  proficient.  As  man  began  to  barter  his  specialized 
goods  or  services  for  the  wares  of  others,  he  also  began  to 
develop  numbering  and  monetary  systems.  Trading  soon  required  a 
valuation  of  the  goods  or  services  and  recordkeeping  evolved. 

Evidence  indicates  that  rudimentary  accounts  and  records  were 
kept  as  early  as  4500  B.C.  in  Babylon. 

During  the  Middle  Ages,  historians  documented  the  existence 
of  auditors  and  bookkeepers.  The  first  association  of  account- 
ants was  organized  in  Italy  in  1581  and  remained  in  existence 
until  the  eighteenth  century.  The  oldest  society  of  accountants 
still  in  existence  today  was  founded  in  the  1850s  in  Scotland. 

The  nineteenth  century  brought  to  Montana  an  influx  of 
mining  and  related  industries.  These  industries,  concentrated  in 
the  Butte  area,  created  a need  for  the  establishment  and  mainte- 
nance of  accounting  systems.  Accountants  worked  in  Butte  and 
were  associated  with  the  Anaconda  Copper  Mining  Company  or  the 
William  A.  Clark  financial  empire. 

The  Butte  accountants  met  periodically  and  formed  the  first 
Montana  Society  of  Public  Accountants.  Mining  interests  continued 
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to  prosper  in  Butte,  giving  rise  to  new  industry  and  business. 

Soon  the  demand  for  accounting  and  bookkeeping  services  increased 
and  many  new  accountants  entered  the  growing  profession.  As 
these  new  accountants  entered  the  profession,  according  to  Finley: 

The  old  guard  who  had  so  admirably  handled  the  accounting 
matters  in  Butte,  naturally  resented  the  intrusion  of  so 
many  would-be  public  accountants."^ 

During  this  growth  period  of  the  accounting  profession  in 
Montana,  the  state  of  New  York  passed  an  accounting  regulatory 
law  in  1896.  The  Montana  Society  of  Public  Accountants,  armed 
with  knowledge  of  the  accounting  regulation  in  New  York  and  faced 
with  the  dilution  of  the  ranks  by  enterprising  "upstarts,"  met  in 
late  1908  to  evaluate  the  need  for  accounting  regulation  in 
Montana. 

During  the  1909  Legislative  Session,  the  Montana  Society  of 
Public  Accountants  successfully  guided  Montana's  first  account- 
ants' regulatory  bill  through  the  legislature. 2 Montana's  first 
accounting  law  required  that  an  examination  be  given  by  the 
University  of  Montana.  The  university,  through  a board  of  examiners, 
also  had  the  responsibility  to  determine  the  necessary  qualifications 
of  all  applicants  for  a certificate  under  the  act.  The  law 
specified  that  the  written  examination  would  include  sections  on 
theory  of  accounting,  practical  accounting,  auditing,  and  commer- 
cial  law.  The  university  was  also  charged  with  the  responsibility 

D.  Finley,  History  and  Anecdotes  of  the  Public  Accountant's 
°JL  Montana,  Pageant  Press  International  Corporation,  New  York, 

1969. 

2 Passed  as  Chapter  39,  Laws  of  Montana,  1909. 
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of  adopting  rules  and  regulations  regarding  the  character  and 
scope  of  the  examination. 

The  1909  law  included  a waiver  clause.  Under  this  clause 
the  original  15  members  of  the  Montana  Society  of  Public  Account- 
ants became  certified.  During  a ten-year  period  subsequent  to 
passage  of  the  1909  law,  36  individuals  took  the  examination  but 
only  four  successfully  passed  the  exam  and  became  certified. 

Due  to  criticism  of  the  law  by  accountants  and  the  belief 
that  no  one  could  pass  the  accountants'  examination,  the  1909  law 
was  replaced  by  a new  law  in  1919. 1 The  1919  law,  similar  to  the 
original  accounting  law  of  1909,  mandated  that  the  university 
examine  applicants  wishing  to  become  CPAs.  The  law  further 
required  the  applicants  for  such  certificates  to  be  citizens  of 
the  United  States  and  be  of  good  moral  character,  have  a high 
school  education,  and  be  21  years  of  age. 

The  1919  law  also  provided  for  a waiver  clause  and  allowed 
individuals  passing  examinations  by  the  American  Institute  of 
Accountants2  to  be  granted  equivalent  certificates  in  the  state 
of  Montana.  Similar  to  the  1909  law,  the  new  1919  law  created  a 
Board  of  Examiners  and  Accountants;  members  were  appointed  by  the 
chancellor  of  the  University  of  Montana  with  the  approval  of  the 
Board  of  Education. 

Under  the  1919  accounting  law,  only  seven  certificates  were 
issued  through  examination  between  1921  and  1933.  Accountants 

1 Chapter  72,  Laws  of  Montana,  1919. 

2 Now  known  as  the  American  Institute  of  Certified  Public  Account- 
ants (AICPA) . 
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again  criticized  the  law  and  the  1933  legislature  replaced  it 
with  a new  law,  which  required  the  Board  of  Education  to  appoint 
members  of  the  Board  of  Examiners  and  Accountancy.  Other  regu- 
latory aspects  of  the  1919  law  were  retained  in  the  new  1933  law. 

The  1933  accounting  law  was  amended  in  1935,  and  in  1937  the 
legislature  further  amended  the  bill  to  close  the  waiver  clause 
which  allowed  for  licensing  without  passage  of  the  examination. 
Little  change  occurred  in  the  regulation  of  accountants  in  Montana 
from  1937  until  1963. 

During  the  August  1962  annual  convention  of  the  Montana 
Society  of  CPAs1,  the  membership  was  presented  with  a new  pro- 
posed CPA  law.  The  proposed  legislation  included  a provision  for 
a Board  of  Public  Accountants,  defined  educational  qualifications 
for  accountants,  and  established  license  fees  and  penalties  for 
various  offenses.  The  society  approved  the  bill  and  provided  a 
fund  for  the  expense  of  placing  the  proposed  legislation  before 
the  1963  legislature. 

The  1963  legislature  considered  the  society's  bill  and 
debated  taking  the  power  to  test  and  license  away  from  the  Uni- 
versity of  Montana  by  giving  these  responsibilities  to  the  pro- 
posed new  Board  of  Public  Accountants.  Although  supported  by 
certified  public  accountants,  the  bill  met  considerable  opposition 
from  business  colleges  and  noncertified  accountants.  The  bill 
failed  to  pass  the  1963  legislature  and  the  University  of  Montana 
continued  to  certify  and  regulate  accountants  in  Montana. 

Formerly  the  Montana  Society  of  Public  Accountants. 
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In  1969  a new  regulatory  bill  was  written  by  the  state 
society  and  submitted  to  the  legislature.  The  major  difference 
between  the  new  bill  and  the  1963  bill  was  that  the  new  bill 
proposed  to  license  practicing  noncertified  accountants  as  "li- 
censed public  accountants"  (LPAs) . The  1969  legislation  success- 
fully passed1  and  became  effective  on  July  1,  1969,  creating  the 
Board  of  Public  Accountants.  The  1969  law  charged  the  new  board 
with  the  examination  and  regulation  of  the  accounting  profession 
in  Montana.  For  convenience,  the  board  moved  into  the  office  of 
the  Montana  Society  of  Certified  Public  Accountants.  With  execu- 
tive reorganization  in  1971,  the  board  was  administratively 
attached  to  the  Department  of  Professional  and  Occupational 
Licensing . 

At  the  present  time,  regulation  of  the  Montana  accounting 
profession  is  accomplished  by  the  board  as  provided  for  in  the 
1969  law.  Regulation  has  created  two  classes  of  accountants — 
licensed  and  nonlicensed.  Two  groups  of  accountants  are  licensed: 
licensed  public  accountants  (LPAs)  and  certified  public  accountants 
(CPAs) . Anyone  wishing  to  hold  himself  out  to  the  public  as  a 
CPA  or  LPA  must  be  licensed  by  the  board. 

The  board  does  not  license  all  accountants  in  Montana.  An 
individual  may  provide  accounting  services  to  the  public  without 
being  licensed  (with  one  exception — the  attest  function) . But 
this  class  of  accountant  cannot  hold  himself  out  in  any  way  which 
would  tend  to  indicate  licensing  or  certification  by  the  state. 

1 Title  66,  Chapter  18,  R.C.M.  1947. 
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PROFILE  OF  THE  MONTANA  ACCOUNTANT 


Montana  accountants  work  in  all  sectors  of  the  economy. 

Some  accountants  are  employed  in  governmental  jobs  at  the  fed- 
eral, state,  and  local  levels.  Accountants  also  practice  through- 
out the  private  sector  of  the  economy  in  industrial,  manufacturing, 
service,  and  other  types  of  firms  and  corporations.  If  account- 
ants hold  themselves  out  to  the  public  implying  licensing  or 
certification,  then  they  must  be  licensed  by  the  board. 

Probably  the  most  recognizable  group  of  accountants  are 
those  accountants  who  work  for,  own,  or  are  partners  in  private 
businesses  which  provide  "independent  accounting"  services  to  the 
general  public,  including  firms  and  corporations.  These  account- 
ants must  be  licensed  by  the  board  if  they  wish  to  hold  themselves 
out  to  the  public  as  licensed  or  certified  accountants. 

In  1976  the  Montana  Society  of  Certified  Public  Accountants 
listed  various  Montana  employment  opportunities  in  the  accounting 
profession.  The  resulting  publication^  listed  155  employers  of 
accountants  in  Montana.  One  hundred-eleven  of  these  employers 
were  accounting  firms.  Forty-four  private  corporations,  agencies 
of  state  government,  and  local  governments  were  also  listed. 
ACCOUNTING  SERVICES  TO  THE  PUBLIC 

Accounting  services  provided  to  the  public  generally  fall 
into  four  categories: 

1.  The  attest  function  (auditing). 

2.  Bookkeeping  and  accounting  services. 

Montana  Career  Opportunities  in  Public,  Industrial,  and 
Governmental  Accounting,"  Montana  Society  of  Certified  Public 
Accountants,  1976. 
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3. 


Tax  services. 


4.  Management  services. 

The  "attest  function"  occurs  when  an  accountant  audits  or 
reviews  the  financial  operations  of  a business  or  entity.  During 
the  attest  function,  the  accountant  examines  the  financial  affairs 
of  the  firm  in  question  in  accordance  with  generally  accepted 
auditing  standards.  The  accountant  then  formulates  an  opinion  on 
how  representative  the  financial  statements  are  of  the  firm's  or 
entity's  financial  operations  based  upon  generally  accepted 
accounting  principles  or  other  accounting  principles.  These 
standards  and  principles  have  been  promulgated  by  professional 
associations  of  accountants  and  others  associated  with  financial 
sectors  of  the  economy  and  result  in  uniformity  within  the  attest 
function.  Accountants  generally  agree  that  the  attest  function 
provides  the  investing  public  with  consistent  information  regard- 
ing the  true  nature  of  the  financial  operations  of  the  firm  in 
question.  In  Montana  the  attest  function  can  be  accomplished 
only  by  the  certified  public  accountant  or  by  the  licensed  public 
accountant.  These  individuals  must  be  licensed  by  the  board. 

Accountants  also  provide  "bookkeeping  and  accounting  services" 
to  the  general  public.  These  services  are  in  the  form  of  the 
actual  maintenance  of  an  individual's  or  business'  accounting 
system,  the  recommendation  and  establishment  of  the  accounting 
system  or  the  periodic  review  and  modification  of  the  accounting 
system.  Accountants  providing  bookkeeping  and  accounting  services 
do  not  have  to  be  licensed  by  the  board. 
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Accountants  are  probably  most  recognized  for  providing  "tax 


services. " Tax  services  include  tax  planning,  tax  return  prepara- 
tion, acting  as  an  agent  or  representative  at  tax  hearings,  and 
often  serving  as  a tax  consultant  to  the  individual  or  firm  on  a 
periodic  basis.  Accountants  who  provide  tax  services  do  not  have 
to  be  licensed  by  the  board. 

Accountants  provide  "management  services"  to  the  public. 

During  late  1975  and  1976  the  United  States  Senate  Committee  on 
Governmental  Operations,  chaired  by  Senator  Abraham  Ribicoff  of 
Connecticut,  began  a study  of  the  accounting  profession.  The 
Senate's  Subcommittee  on  Reports,  Accounting,  and  Management, 
headed  by  Montana's  late  Senator  Lee  Metcalf,  noted  that  account- 
ants also  find  themselves  in  many  areas  of  management  services. 1 
The  Metcalf  subcommittee  noted  that  management  advisory  services 
provided  by  accountants  have  now  become  an  important  source  of 
revenue  for  accounting  firms.  These  services  were  reported  by 
the  subcommittee  to  include  executive  recruitment,  market  analysis, 
product  and  marketing  feasibility,  consumer  attitudinal  surveys, 
actuarial  services  and  general  financial  management  services. 
Accountants  who  provide  management  services  to  the  public  do  not 
have  to  be  licensed  by  the  board. 


1 The  Accounting  Es tablishment , A Staff  Study , Prepared  by  the 
U.S.  Senate  Subcommittee  on  Reports,  Accounting  and  Management, 
— This  subcommittee  of  the  Committee  on  Government  Operations 
was  chaired  by  the  late  Senator  Lee  Metcalf,  Montana.  The 
report  of  the  subcommittee  is  generally  referred  to  as  the 
Metcalf  subcommittee  report. 
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ACCOUNTING  FIRM  ACTIVITY 


A professor  at  the  University  of  Montana  studied  the  prac- 
tice of  accounting  in  Montana.  In  a June  1976  published  report,1 
Mr.  Pirrong  noted  that  Montana's  certified  public  accountants 
spend  their  time  performing  the  four  basic  services  earlier 
noted.  The  study  was  sponsored  by  the  Montana  Society  of  Certi- 
fied Public  Accountants  and  was  based  upon  a survey  of  individual 
CPAs  and  CPA  firms  in  the  state.  One  hundred  eighty-six  CPAs 
and  47  CPA  firms  responded  to  the  university  survey.  The  Montana 
Society  of  Certified  Public  Accountants  published  and  distributed 
an  information  booklet  that  listed  various  career  opportunities 
in  accounting  fields  in  Montana.2  The  publication  contained 
information  regarding  the  nature  of  accountants'  activities  in 
the  various  sectors  of  Montana's  economy.  Both  of  these  studies 
are  summarized  in  Illustration  2-1. 

MONTANA  ACCOUNTING  FIRM  ACTIVITY 


Auditing 

Accounting, 

Bookkeeping, 

Write-up 

Taxes 

Management 

Services 

University  of 
Montana 

23% 

25% 

41% 

11% 

Montana  Society 
of  CPAs 

16% 

30% 

44% 

10% 

Source:  Compiled  by  the  Office  of  the  Legislative  Auditor  from 

information  available  from  the  Montana  Society  of  Cer- 
tified Public  Accountants. 

Illustration  2-1 


1 Gordon  Pirrong,  CPA,  The  Changing  Profile  of  the  Montana  CPA 
and  Montana  CPA  Firms,  June  1976. 

2 "Montana  Career  Opportunities  in  Public,  Industrial,  and 
Governmental  Accounting,"  Montana  Society  of  Certified  Public 
Accountants,  1976. 
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THE  PROFESSION  IS  GROWING 


According  to  the  U.S.  News  and  World  Report,  the  number  of 
certified  public  accountants  nationwide  has  doubled  in  the  last 
ten  years  and  still  more  increases  lie  ahead.1  The  article 
quotes  figures  which  appear  in  Illustration  2-2. 


THE  NUMBER  OF  CERTIFIED 

PUBLIC 

ACCOUNTANTS  — 

NATIONWIDE 

179.500 

3 

117  070 

59,490 

81,740 

1- 

39,123 

X 

i 

j 

t 

i 

n 

1957 

1962 

1967 

1972 

1977 

Source:  United  States  News  and  World  Report,  December  19, 

1977,  page  39. 

Illustration  2-2 

Information  distributed  by  the  Montana  Society  of  Certified 
Public  Accountants  indicates  that  between  1960  and  1970  the 
number  of  CPAs  in  the  nation  has  increased  over  twice  as  fast  as 
the  number  of  attorneys  and  four  times  as  fast  as  the  number  of 
physicians.  (See  Illustration  2-3). 

1 U.S.  News  and  World  Report,  December  19,  1977,  p.  39. 
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In  Montana  the  number  of  accountants  licensed  by  the  board 
is  also  significantly  increasing.  Since  1960,  the  number  of 
accountants  licensed  by  the  board  has  increased  by  over  230 
percent . 


NATIONWIDE 

Percentage  of  Increase  Between  1960  and  1970 
CPAs,  Attorneys  and  Physicians 


Source:  Montana  State  Society  of  Certified  Public  Accountants, 

"Brief  Questions  and  Answers  about  Certified  Public 
Accountants,"  no  publication  date. 

Illustration  2-3 
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ALL  STATES  REGULATE  ACCOUNTANTS 


All  states  regulate  accountants  although  degrees  of  regu- 
lation and  classes  of  accountants  who  are  licensed  vary  on  a 
state  by  state  basis.  All  states  license  a class  of  accountants 
who  are  titled  "certified  public  accountants"  (CPAs).  All  CPAs 
are  required  to  pass  the  uniform  accounting  examination  which  is 
prepared  by  the  American  Institute  of  Certified  Public  Account- 
ants (AICPA) . 

Some  states  license  a class  of  accountants  titled  "licensed 
public  accountants"  (LPAs) . Thirty-four  states  license  LPAs  but 
LPAs  are  considered  to  be  a "dying  class."  That  is,  only  LPAs 
who  were  practicing  when  the  licensing  law  was  passed  can  be 
licensed.  The  class  is  "dying"  because  the  laws  in  those  states 
provide  that  no  new  LPAs  will  be  licensed. 

Only  15  states,  including  Montana,  provide  for  the  con- 
tinuing licensing  and  regulation  of  LPAs.  In  these  states,  LPAs 
are  not  a "dying  class"  because  the  state  laws  provide  for 
continual  licensing  of  LPAs. 

BOARD'S  ORGANIZATION,  STAFFING,  FUNDING 

Chapter  118,  Laws  of  Montana,  1969,  created  the  Board  of 
Public  Accountants.  The  board  consists  of  five  members  appointed 
by  the  Governor,  each  for  a term  of  six  years.  Under  the  law, 
three  board  members  must  be  certified  public  accountants  and  two 
must  be  licensed  public  accountants.  Board  members  must  be 
United  States  citizens  and  state  residents;  must  have  practiced 
accounting  at  least  five  years  prior  to  their  appointment;  and 
must  be  licensed  by  the  state  during  their  respective  terms. 
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The  board  meets  in  Helena  four  times  a year.  Each  board 
member  receives  $20  for  each  day  spent  on  the  board's  business. 

In  addition,  board  members  are  reimbursed  for  travel  expenses  in- 
curred in  connection  with  the  conduct  of  the  board's  business. 
Board  members  noted  that  they  spend  more  time  and  money  on  board 
business  than  the  time  and  expense  for  which  they  are  actually 
reimbursed  by  the  state.  This  is  probably  not  unusual  for 
boards  whose  members  come  from  the  profession.  Most  professionals 
earn  fees  and  incur  expenses  that  exceed  the  reimbursable  amounts 
allowed  by  state  law. 

The  Executive  Reorganization  Act  of  1971  attached  the  board 
to  the  Department  of  Professional  and  Occupational  Licensing  for 
administrative  purposes.  The  department  used  approximately  one 
FTE  during  fiscal  years  1976  and  1977  on  behalf  of  the  board. 

The  board  is  funded  totally  through  an  account  in  the  ear- 
marked revenue  fund  from  which  legislative  appropriations  are 
made.  The  account  is  supported  by  the  profession  through  exam- 
ination and  licensing  fees.  The  board's  revenue  and  expenditures 
for  fiscal  years  1971-72  to  1976-77  appear  in  Illustration  2-4. 

BOARD'S  REVENUES,  EXPENDITURES,  AND  FUND  BALANCE 


Fiscal 

Year 

Revenues 

Expenditures 

Fund 

Balance 

1976-77 

$45,009 

$39,813 

$38,356 

1975-76 

40,194 

39,624 

33,160 

1974-75 

34,718 

32,589 

32,590 

1973-74 

30,822 

29,587 

30,461 

1972-73 

28,749 

20,874 

29,226 

1971-72 

31,289 

Not  Available 

21,351 

Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  2-4 
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BOARD’S  OBJECTIVES  AND  OPERATIONS 


The  sunset  law  required  each  board/agency  under  review 
during  the  biennium  to  delineate  its  respective  goals  and  objec- 
tives by  September  1,  1977,  but  the  board  did  not  do  this. 

The  sunset  law  also  requires  each  board/agency  to  link  expendi- 
tures to  anticipated  program  outcome  and  program  objectives.  The 
board  did  not  do  this  either — rather,  the  director  of  the  Depart- 
ment of  Professional  and  Occupational  Licensing  reported  the  goal 
of  the  board  as:  "To  upgrade  and  maintain  high  standards  of 

integrity  and  competency  in  the  profession  of  public  accounting 
and  to  protect  the  public  from  incompetency  and  dishonesty  of 
licensed  practitioners."  The  director  also  reported  that  the 
board  administers  examinations  to  would-be  licensed  accountants, 
licenses  accountants,  and  investigates  complaints  against  account- 
ants . 

The  director's  reported  goals  are  consistent  with  Montana 
law.  Section  66-1818,  R.C.M.  1947,  provides  that  the  Department 
of  Professional  and  Occupational  Licensing  will  hold  an  examina- 
tion that  the  board  determines  appropriate.  Neither  the  depart- 
ment nor  the  board  has  latitude  in  this  matter  due  to  the  fact 
that  the  law  further  requires  the  department  to  "Use  the  examina- 
tion and  grading  services  of  the  American  Institute  of  Certified 
Accountants. 1,1 

The  AICPA's  examination  is  known  as  the  "Uniform  Certified 
Public  Accountant  Examination."  The  examination  is  divided  into 

1 Actually  the  association  is  the  American  Institute  of  Certified 
Public  Accountants  (AICPA) . 
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four  parts:  accounting  practice,  auditing,  business  law,  and 
accounting  theory,  and  takes  two  and  one-half  days  to  complete. 
Candidates  seeking  licensure  as  certified  public  accountants  must 
pass  all  four  parts  of  the  examination.  Candidates  seeking 
licensure  as  licensed  public  accountants  must  pass  the  accounting 
practice  examination  section  and  either  the  accounting  theory  or 
the  auditing  examination  section. 

In  addition  to  the  uniform  examination,  candidates  in  Montana 
and  33  other  states  are  required  to  pass  an  ethics  examination. 

The  ethics  examination  in  an  open  book,  take-home  examination 
that  is  formulated  and  graded  by  a committee  of  the  state  society — 
not  the  board.  The  purpose  of  the  ethics  examination  is  to  make 
certain  all  candidates  are  aware  of  the  code  of  ethics  established 
by  the  AICPA  and  adopted  by  the  board. 

The  uniform  certified  public  accountants'  examination  is 
compiled  by  the  AICPA.  The  board  does  not  prepare  examination 
questions  and  does  not  grade  examinations.  The  examination  is 
given  twice  a year  in  May  and  November  simultaneously  around  the 
nation  over  a two  and  one-half  day  period.  It  is  given  in  Montana 
at  the  present  time  at  the  University  of  Montana  in  Missoula  and 
at  Montana  State  University  in  Bozeman.  The  number  of  candidates 
taking  the  examinations  from  1972  to  1977  appears  in  Illustration 
2-5. 
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1972  1973  1974  1975  1976  1977 


Source:  Compiled  by  the  Office  of  the  Legislative 

Auditor . 

, Illustration  2-5 

* 

As  reported  by  the  director,  the  board  also  licenses  two 
groups  of  accountants--CPAs  and  LPAs.  Successful  passage  of  the 
uniform  examination  and  the  ethics  examination  is  not  the  only 
licensing  requirement.  To  become  licensed,  accountants  must  be 
United  States  citizens  and  state  residents.  In  addition,  licens- 
ees must  have  a college  degree  and  have  one  year  of  acceptable 
accounting  experience.  The  board  can,  and  does,  grant  equivalency 
in  special  cases. 

The  board  can  also  license  through  reciprocity  or  by  a 
transfer  of  grades.  The  board  has  the  authority  under  Section 
66-1827,  R.C.M.  1947,  to  license  an  accountant  who  transfers  his 
examination  grades  to  the  board  indicating  successful  passage  of 
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the  appropriate  parts  of  the  uniform  examination  in  another 
state.  The  board  may  also  license  out  of  state  accountants  if 
they  hold  a current  license  in  their  state  of  residence  and 
otherwise  meet  the  board's  licensing  requirements.  This  is 
called  licensing  through  reciprocity.  New  licenses  granted  to 
certified  public  accountants  are  categorized  by  type  of  license 
in  Illustration  2-6. 


Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  2-6 

The  total  number  of  new  licenses  issued  to  CPAs  and  LPAs  for 
calendar  years  1965-1977  is  shown  in  Illustration  2-7. 
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TOTAL  NEW  CPA  & LPA  LICENSES 


40  80  120  160 


Number  of  Licenses 


Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  2-7 
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The  board  renews  licenses  annually.  Licensed  accountants 
renew  their  licenses  by  paying  $25  and  completing  a brief  renewal 
application.  The  total  number  of  LPAs  and  CPAs  licensed  each 
fiscal  year  since  fiscal  year  1971-72  appears  in  Illustration  2-8 
The  figures  include  the  new  licenses  issued. 


Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 


Illustration  2-8 

The  board  also  investigates  complaints  about  accountants  in 
Montana.  During  the  last  six  calendar  years,  37  complaints  have 
been  resolved  by  the  board.  In  all  but  two  cases,  the  complaints 

were  filed  by  licensed  members  of  the  profession. 

In  summary,  the  board  was  created  in  1969  to  regulate  account- 
ants. The  board  does  this  by  licensing  certified  public  account- 
ants and  licensed  public  accountants,  and  investigating  complaints 
against  accountants  in  Montana. 
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Chapter  III 

THE  RELATIONSHIP  OF  STATE  REGULATION 
TO  THE  PUBLIC’S  HEALTH,  SAFETY,  OR  WELFARE 

This  chapter  addresses  two  questions  posed  by  the  sunset 
law:  Would  the  absence  of  regulation  significantly  harm  or 

endanger  the  public's  health,  safety,  or  welfare?  Is  there  a 
reasonable  relationship  between  the  exercise  of  the  state's 
police  power  and  the  protection  of  the  public's  health,  safety, 
or  welfare?  In  defining  the  purpose  of  sunset  legislation, 
Montana's  sunset  law  (Section  82-4601,  et  seq.,  R.C.M.  1947), 
states  that  "The  legislature  questions  whether  conditions  causing 
the  establishment  of  these  agencies,  programs,  and  rules  have  not 
changed  to  such  an  extent  as  to  remove  the  need  for  some  or  all 
of  the  agencies,  programs,  and  rules."  This  chapter  discusses 
whether  a public  need  continues  to  exist  for  the  licensure  and 
regulation  of  accountants  in  Montana. 

USE  OF  ACCOUNTANTS 

Before  we  can  determine  if  the  absence  of  accounting  regu- 
lation would  harm  the  public,  we  must  determine  who  uses  and 
relies  upon  accounting  services.  During  the  course  of  our  audit, 
we  learned  of  numerous  users  of  accounting  services.  These  users 
are  discussed  below. 

THE  FEDERAL  GOVERNMENT.  There  are  many  federal  departments 
and  agencies  that  depend  upon  the  services  of  accountants. 

Federal  policy  regarding  the  use  of  accountants  appears  to  have 
been  initially  formulated  by  two  federal  government  entities: 
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the  U.S.  General  Accounting  Office  (GAO),  and  the  Securities  and 
Exchange  Commission  (SEC) . 

GAO,  in  setting  standards  for  governmental  audits,  states: 
"When  outside  auditors  are  engaged  for  assignments  requiring  the 
expression  of  an  opinion  on  financial  reports  of  governmental 
organizations,  only  fully  qualified  public  accountants  should  be 
employed."1  GAO's  original  statement  on  this  subject  appeared  in 
a September  15,  1970  letter  from  the  Comptroller  General  of  the 
United  States  to  heads  of  federal  departments  and  agencies.  The 
Comptroller  General  has  further  confirmed  the  GAO  position  on  the 
need  for  public  accountants: 

"Governmental  entities  provide  some  of  the  most  diverse  and 
challenging  work  in  the  accounting  and  auditing  field. 
Accordingly,  Government  departments  and  agencies  need  the 
best  audit  skills  obtainable.  Authorizing  auditors  who  have 
not  demonstrated  that  they  possess  such  skills  to  render 
opinions  on  financial  statements  will  not  provide  the  public 
with  the  protection  it  needs."2 

There  are  many  federal  departments  and  agencies  that  have 
responded  to  GAO  by  requiring  outside  auditors  who  express 
opinions  on  financial  reports  to  be  licensed  accountants.  For 
example,  the  United  States  Treasury  Department  requires  revenue 
sharing  recipients  to  have  an  independent  audit  of  their  financial 
statements.3  The  Treasury  Department's  guidelines  further  note 


Standards  for  Audit  of  Governmental  Organizations , Programs , 
Activities  and  Functions,  by  the  Comptroller  General  of  the 
United  States,  1972,  U.S.  Government  Printing  Office,  page  54. 

2 Comptroller  General  of  the  United  States,  Letter  to  the  Honorable 
Abraham  A.  Ribicoff,  Chairman,  Committee  on  Government  Operations, 
United  States  Senate,  May  1975,  FGMSD-75-29. 

3 Federal  Register,  Volume  42,  No.  161,  Section  61.101. 
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that  an  independent  audit  is  one  that  is  conducted  by  independent 
public  accountants  who  are  certified  public  accountants  or  licensed 
public  accountants.  Other  federal  organizations  also  require  the 
use  of  licensed  accountants  such  as  the  Department  of  Health, 
Education,  and  Welfare  and  the  United  States  Department  of 
Labor . 

The  SEC  also  relies  upon  licensed  accountants.  The  SEC's 
guidelines  specifically  require  that  all  publicly  held  corporations 
be  audited  by  licensed  accountants.  In  effect,  the  actual  users 
of  the  licensed  accountants'  services  are  investors  who  own  the 
publicly  held  corporations.  The  SEC,  by  requiring  licensed 
accountants  to  audit  the  companies,  can  assure  the  investor  that 
uniform  methods  of  reporting  the  corporation's  financial  con- 
dition are  used. 

STATE  GOVERNMENT . Various  Montana  laws  call  for  the  use  of 

licensed  accountants.  Some  of  these  laws  are  summarized  below. 

(Emphasis  by  underscore  is  added) . 

Section  11-3705,  R.C.M.  1947 — "(2)  ...  A summary  statement 
of  all  its  financial  affairs,  which  shall  be  audited  annually 
by  independent  certified  public  accountants . " (Cities  and 
Towns) 

Section  15-2242,  R.C.M.  1947 — "(d)  ...  a director  shall 
not  be  liable  ...  if  he  relied  and  acted  in  good  faith 
upon  financial  statements  of  the  corporation  represented  to 
him  to  be  correct  by  the  president  or  the  officer  of  such 
corporation  having  charge  of  its  books  of  account,  or  stated 
in  writing  by  an  independent  public  or  certified  public 
accountant  . . . . " (Corporations) 

Section  16-4309,  R.C.M.  1947 — "A  hospital  district  may  . . . 
(11)  cause  audits  to  be  made  of  the  accounts,  books,  vouchers, 
and  funds  by  competent  public  accountants."  (Hospital 
Districts) 
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Section  40-5911,  R.C.M.  1947 — "All  corporations  subject  to 
the  provisions  of  this  act  shall  make  and  file  annually 
...  a balance  sheet  and  statement  of  income  and  expen- 
ditures . . . certified  by  a certified  public  accountant , 
..."  (Insurance  Laws) 

Section  41-2704,  R.C.M.  1947 — "(1)  The  provisions  of  this 
act  do  not  apply  to  any  resident  contracter  who  represents 
to  the  commissioner  a financial  statement  certified  by  a 
licensed  certified  public  accountant.  ..."  (Contractors) 

In  general,  many  sections  of  Montana  law  specifically  call 
for  the  use  of  licensed  accountants  and  their  services.  In  all 
of  the  above  mentioned  laws,  the  services  to  be  provided  can  only 
be  accomplished  by  licensed  accountants — CPAs  or  LPAs. 

THE  PUBLIC.  The  general  public  also  utilizes  and  depends 
upon  licensed  accountants.  The  Montana  Society  of  CPAs,  Task 
Force  on  Sunset  Audit,1  summarized  who  "the  public"  is  and  com- 
mented upon  the  public's  use  of  licensed  accountants. 

"The  public  concerned  would  include  the  following  who  utilize 
or  rely  upon  Licensed  and/or  Certified  Public  Accountants 
engaged  in  public  practice. 

1.  Individuals,  corporations,  and  other  business 
entities  who  rely  upon  LPAs  and  CPAs  for  financial 
advice  in  every  day  business  matters. 

2.  Individuals,  corporations,  and  other  business 
entities  who  have  audited  and  unaudited  financial 
statements  prepared  to  obtain  the  necessary  credit 
and  investment  for  the  orderly  and  sound  develop- 
ment of  their  business. 

3.  Financial  institutions  such  as  banks,  savings  and 
loans,  insurance  companies  and  any  and  all  insti- 
tutions and/or  individuals  who  rely  upon  these 
financial  statements  in  providing  financing  to 
commercial  enterprises. 


1 We  contacted  the  Montana  Society  of  CPAs  and  asked  for  the 
society's  opinion  on  the  need  for  accounting  regulation.  In 
response,  the  society  formed  the  Task  Force  on  Sunset  Audit 
which  presented  the  Legislative  Auditor  with  a report. 
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4.  Investors  who  rely  upon  certified  financial  state- 
ments as  required  by  the  Securities  and  Exchange 
Commission  to  arrive  at  investment  decisions. 

5.  Government  agencies  who  utilize  the  services  in 

the  discharge  of  their  responsibilities  and  account- 
ability to  the  public  of  their  stewardship.  These 
users  include  the  full  spectrum  of  agencies  from 
the  federal  level  on  through  the  states,  counties, 
cities,  towns  and  lesser  subdivisions  thereof. 

6.  Not-for-profit  institutions  such  as  charitable 
organizations,  educational  institutions  and  others 
who  utilize  the  services  in  assuring  the  con- 
tributor and  others  that  the  resources  entrusted 
to  the  organization  are  being  properly  utilized  in 
the  discharge  of  the  asserted  goals  and  objectives. 

7.  Last,  but  not  least,  are  the  human  resources,  the 
young  people  who  aspire  to  a career  in  the  pro- 
fession of  public  accounting  and  who  rely  upon  the 
profession  for  employment  and  opportunity  upon  the 
completion  of  their  education." 

In  summary,  there  are  many  users  of  accounting  services  at 
the  federal,  state,  and  private  levels.  Many  of  the  services 
discussed  can  only  be  provided  by  licensed  accountants. 

REGULATION  OF  SERVICES  PROVIDED  BY  ACCOUNTANTS 

In  Chapter  II,  we  described  the  four  main  areas  in  which 
accountants  provide  services  to  the  public.  Following  is  a 
discussion  of  those  areas  and  how  each  area  is  affected  by 
various  governmental  agencies,  associations,  the  board,  etcetera. 

THE  ATTEST  FUNCTION.  The  Montana  Society  of  CPAs,  Task 
Force  on  Sunset  Audit,  points  out  that  the  only  accounting  service 
which  should  be  subject  to  regulation  is  the  attest  function. 

The  Metcalf  subcommittee  addressed  regulation  of  accountants  from 
the  attest  function  point  of  view.  Licensed  accountants  generally 
agree  that  the  attest  function  must  be  regulated  due  to  the  fact 
that  investors  rely  upon  the  attest  function — opinions  on  financial 
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statements — in  order  to  make  intelligent  investment  decisions. 

The  attest  function  is  accomplished  for  publicly  held  and  non- 
publicly  held  entities.  Since  regulation  of  the  attest  function 
is  somewhat  different  depending  upon  which  type  of  entity  is 
involved,  the  discussion  of  regulation  of  the  attest  function  is 
likewise  presented  in  two  parts  in  the  following  paragraphs. 

PUBLICLY  HELD  ENTITIES . The  Securities  and  Exchange  Com- 
mission (SEC)  is  the  primary  regulator  of  the  attest  function, 
insofar  as  publicly  held  corporations  are  concerned.  The  SEC 
requires  that  all  publicly  held  corporations  be  audited  and 
their  financial  statements  be  attested  to  by  licensed  account- 
ants— CPAs  and  LPAs.  For  the  most  part,  the  SEC  has  relin- 
quished actual  standard  setting  for  the  conduct  of  the  attest 
function  to  the  AICPA.  The  AICPA,  through  its  Auditing  Stand- 
ards Executive  Committee,  issues  "Statements  on  Auditing  Stand- 
ards" which  are  incorporated  into  "generally  accepted  auditing 
standards.  These  standards  must  be  adhered  to  during  audits 
of  publicly  held  corporations. 

The  licensed  accountant  expresses  an  opinion  on  financial 
statements  determining  if  the  statements  fairly  represent  the 
operations  of  the  entity  in  most  cases  using  "generally  accepted 
accounting  principles."  Generally  accepted  accounting  principles 
are  formulated  by  the  Financial  Accounting  Standards  Board  (FASB) . 
The  FASB  is  made  up  of  representatives  from  all  sectors  of  the 
accounting  and  financial  community.  The  Metcalf  subcommittee 
noted  that  "SEC  officially  recognizes  accounting  standards 
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established  by  the  FASB  as  the  only  standards  which  satisfy  the 

requirements  of  the  federal  securities  laws."1 

A recent  article  in  the  Journal  of  Accountancy  confirms  that 

SEC  regulates  the  attest  function.  The  article  states  in  part: 

"At  the  outset,  the  SEC  delegated  standard-setting  to  the 
private  sector,  initially  the  American  Institute  of  CPAs  or 
its  designate  body,  and  more  recently  the  Financial  Accounting 
Standards  Board.  It  should  be  stressed  that  currently 
standards  are  set  by  a private  sector  body,  but  in  effect 
the  SEC  can  and  does  exercise  veto  power  in  addition  to 
recommending  specific  accounting  issues  requiring  the  develop- 
ment of  standards  by  the  FASB."2 

NONPUBLICLY  HELD  ENTITIES.  The  attest  function  is  also 
accomplished  for  firms  that  are  not  publicly  held.  Licensed 
accountants  normally  use  the  same  standards  and  principles  when 
conducting  the  attest  function  for  nonpublicly  held  entities  as 
they  use  for  publicly  held  entities.  We  spoke  to  licensed  accountants 
and  they  pointed  out  that  the  various  segments  of  the  public  are 
still  indirectly  concerned  with  the  attest  function  for  nonpublic 
firms.  Third  parties  rely  upon  the  attest  function  for  financial 
decisions.  Because  of  this,  the  public  is  directly  concerned 
that  it  will  be  properly  protected. 

The  responsibility  for  regulation  of  the  attest  function 
accomplished  for  nonpublicly  held  entities  rests  entirely  with 


1 Subcommittee  on  Reports,  Accounting  and  Management,  U.S.  Senate, 
The  Accounting  Establishment,  (GPO:  Washington,  D.C.,  1977) 

p.  3. 

2 The  Journal  of  Accountancy,  March  1978,  "The  Setting  of 
Financial  Accounting  Standards — Private  or  Public?"  page  68. 

The  Journal  of  Accountancy  is  a magazine  published  by  the  AICPA 
which  is  the  national  association  for  Certified  Public  Account- 
ants . 
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the  board  because  the  SEC  is  involved  only  with  publicly  held 
entities.  Section  66-1838(6),  R.C.M.  1947,  indicates  that  only 
licensed  accountants  can  express  opinions  upon  financial  state- 
ments— the  attest  function. 

TAXES . Tax  preparation  is  regulated  by  the  Internal  Revenue 
Service.  A licensed  accountant  is  not  specifically  needed  or 
required  for  tax  work.  It  is  important  to  note  that  in  Montana 
licensed  accountants  spend  the  majority  of  their  time  in  tax 
work,  including  tax  planning,  preparation,  and  consultation, 
although  this  aspect  is  not  directly  regulated  by  the  board. 

(See  Illustration  2-1,  page  14.)  Indirectly,  the  board  may  have 
a regulatory  effect  upon  licensed  accountants  who  provide  these 
services. 

Certainly  the  licensed  accountant  is  considered  to  be  com- 
petent enough  to  perform  tax  related  services  and  the  public  uses 
the  licensed  accountant  for  tax  related  services.  However,  the 
public  has  the  choice  of  using  licensed  accountants  or  nonlicensed 
accountants. 

ACCOUNTING,  BOOKKEEPING  AND  MANAGEMENT  SERVICES.  The  board 
does  not  have  the  authority  to  regulate  any  aspect  of  accounting, 
bookkeeping,  and  management  services  provided  to  the  public. 
Indirectly  the  board  may  have  a regulatory  effect  upon  licensed 
accountants  who  provide  these  services.  The  board  does  provide 
for  the  identification  of  licensed  accountants  who  are  considered 
to  be  competent  to  provide  such  services. 
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Our  review  of  telephone  directories  for  various  towns  in 
Montana  shows  that  there  are  many  providers  of  tax,  management 
consulting,  and  bookkeeping  services  in  Montana  besides  licensed 
accountants.  These  providers  of  services  are  not  directly  regulated 
by  any  state  board  or  agency. 

WOULD  THE  ABSENCE  OF  REGULATION  HARM  THE  PUBLIC 

We  earlier  noted  that  the  licensed  accounting  profession  is 
regulated  only  in  regard  to  the  attest  function.  The  other 
services  provided  by  licensed  accountants  are  also  provided  by 
nonlicensed  accountants. 

The  board  has  the  authority  to  regulate  the  attest  function 
for  nonpublicly  held  corporations.  The  board  does  not  have  the 
authority  to  regulate  other  services  provided  to  the  public  by 
nonlicensed  accountants.  Therefore,  the  first  sunset  question  is 
addressed  from  the  point  of  view:  "Would  the  absence  of  regu- 

lation of  the  attest  function  harm  the  public?" 

American  Jurisprudence,  a legal  encyclopedia,  contains  a 
discussion  of  the  regulation  of  the  accounting  profession  and 
notes:  "It  is  a highly  skilled  and  technical  profession  which 

affects  public  welfare  . . .nl  As  noted  in  previous  sections,  it 
is  obvious  that  many  sectors  of  the  economy  rely  upon  the  services 
of  licensed  accountants.  If  accountants  were  not  regulated,  any 
individual,  qualified  or  unqualified,  would  be  able  to  represent 
himself  to  the  public  as  qualified  to  perform  the  attest  function. 
The  public  could  only  determine  if  the  accountant  were  indeed 

1 1 Am.  Jur.  2d,  Accountants , 357-368. 
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qualified  after  the  attest  function  had  been  rendered  and  probably 
only  after  financial  harm  had  been  incurred.  In  addition,  it  is 
questionable  whether  the  public  is  qualified  to  judge  the  quality 
of  the  auditing  services  provided  it. 

In  Montana,  only  licensed  public  accountants  and  certified 
public  accountants  can  perform  the  attest  function.  In  the 
absence  of  regulation,  anyone  could  attest  and  provide  this 
service.  Lack  of  uniform  attest  procedures  would  result  in  a 
myriad  of  financial  reporting  problems.  Public  investors  would 
lose  confidence  in  financial  reports  which  are  often  the  basis 
for  investment  decisions.  Monetary  decisions  based  on  indequate 
auditing  could  result  in  severe  economic  loss  to  the  innocent 
investor . 

Without  any  regulation,  the  public  would  not  be  able  to 
identify  accountants  qualified  to  perform  the  attest  function. 

We  must  therefore  conclude  that  the  total  absence  of  regulation 
of  the  attest  function  would  harm  the  public. 

EXERCISE  OF  THE  STATE'S  POLICE  POWER 

The  second  section  of  this  chapter  answers  the  question:  Is 

there  a reasonable  relationship  between  the  current  exercise  of 
the  state's  police  power  and  the  protection  of  the  public's 
health,  safety,  or  welfare?  There  has  been  considerable  case  law 
indicating  that  the  state  may  regulate  a profession  whenever  the 
state  finds  such  regulation  is  necessary  to  protect  the  public. 

We  could  find  no  legal  evidence  to  support  the  proposition:  the 

state  must  regulate  the  accounting  profession.  Whether  or  not 
the  state  regulates  depends  upon  the  need  for  public  protection 
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with  respect  to  each  profession  in  question.  Therefore,  it  is 
the  purpose  of  this  section  to  analyze  regulation  of  accountants 
to  determine  if  the  exercise  of  the  state's  police  power  is 
reasonable. 

CLASSES  OF  ACCOUNTANTS.  In  Montana  there  are  two  classes  of 
accountants.  One  class — licensed  accountants — is  generally 
considered  to  be  of  the  highest  qualification.  The  other  class 
of  accountants  are  those  who  are  not  licensed.  Montana  law 
provides  that:  "No  person  may  assume  or  use  the  title  or  desig- 

nation 'certified  public  accountant'  or  the  abbreviation  'CPA'  or 
any  other  title  or  designation,  words,  letters,  abbreviations, 
sign,  card,  or  device  lending  to  indicate  such  a person  has 
received  a certificate  as  a certified  public  accountant  . . . . 1,1 
The  law  contains  similar  language  regarding  licensed  public 
accountants  (LPAs) . 

The  board  has  interpreted  the  Montana  statutes  relating  to 
accounting  to  mean  that  no  person,  unless  licensed  by  the  board, 
can  call  himself  an  "accountant."  In  fact,  65  percent  of  the 
board's  complaints  for  the  last  six  years  have  addressed  this 
question.  All  of  these  complaints  have  been  registered  by 
licensed  accountants — not  the  public.  In  all  instances  the  board 
sent  "cease  and  desist"  letters  to  the  accountants  in  question. 

The  board's  interpretation  of  the  law  may  exceed  legislative 
intent.  The  law  specifically  prohibits  the  use  of  the  terms 
"certified"  or  "licensed"  but  does  not  prohibit  the  use  of  the 


1 Section  66-1838(5),  R.C.M.  1947. 
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word  "accountant"  by  one  who  is  not  licensed  by  the  board.  The 
staff  attorney  for  the  Department  of  Professional  and  Occupational 
Licensing  stated  that  the  board's  interpretation  is  based  upon 
the  feeling  that  the  use  of  the  word  "accountant"  in  public 
implies  licensing  by  the  board.  We  do  not  interpret  the  law  as 
specifically  prohibiting  the  public  use  of  the  word  "accountant." 

To  further  investigate  the  reasonableness  of  the  board's 
regulation  of  the  use  of  the  word  "accountant,"  we  reviewed  the 
board's  complaint  files.  The  complaints  are  summarized  in 
Illustration  3-1.  In  one  instance  we  noted  that  the  board  told 
an  individual  to  refrain  from  calling  himself  an  accountant.  The 
individual,  although  not  licensed  or  certified,  had  been  pro- 
viding the  public  with  accounting  services  for  30  years.  In  two 
instances  the  board  told  CPAs  who  were  licensed  in  other  states 
to  refrain  from  calling  themselves  accountants  in  Montana  because 
they  were  not  licensed  by  the  Montana  board.  In  another  case,  an 
unlicensed  accountant  was  told  to  cease  using  the  advertisement 
"payroll  and  income  tax  accounting." 

MONTANA  BOARD  OF  PUBLIC  ACCOUNTANTS 


SUMMARY  OF  COMPLAINT 

CASES 

Nonlicensed 

Nonlicensed 

• - - ''  ' 

Consumer 

CPA  or  LPA 

CPA  or  LPA 

Complaint 

Calling  Himself 

Offering  Public 

Advertising 

Against 

Year 

"Accountant" 

Accounting  Services 

by  CPA  or  LPA 

a CPA  or  LPA 

1972 

4 

0 

2 

0 

1973 

4 

1 

2 

0 

1974 

3 (1) 

0 

0 

0 

1975 

3 

0 

2 

1 

1976 

6 (1) 

2 

3 

1 

1977 

1 

0 

2 

0 

TOTAL 

21 

3 

11 

2 

(1)  Designates  the  number  who  were  licensed  as  CPAs  in'  another 
state  but  not  current  in  Montana. 

Source:  Compiled  by  the  Office  of  the  Legislative  Auditor  from 

Board  of  Public  Accountants'  complaint  files. 

Illustration  3-1 
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The  board's  restraint  of  the  use  of  the  word  "accountant"  is 
a questionable  exercise  of  the  state's  police  power.  In  one 
instance  a newspaper  called  an  individual  an  accountant.  This 
individual  had  a bachelor's  degree  in  accounting  and  a master's 
degree  in  law  with  a tax  specialization.  Since  the  individual  was 
not  licensed  by  the  board,  the  board  wrote  this  individual  a 
cease  and  desist  letter.  In  another  instance  an  attorney  used 
the  term  "tax  consultant  and  auditor."  The  board  notified  this 
individual  he  was  in  violation  of  Montana  law.  Individuals  with 
college  degrees  in  accounting  who  have  not  passed  the  examination 
cannot  call  themselves  accountants.  Non-licensed  individuals  who 
provide  accounting  services  to  the  public  cannot  call  themselves 
accountants.  These  persons  may  provide  various  accounting 
services  to  the  public  and  are  not  just  bookkeepers  although  they 
are  limited  to  calling  themselves  bookkeepers.  In  addition,  some 
Montana  firms  offer  computerized  accounting  and  bookkeeping 
services  to  the  public.  These  firms  set  up  and  monitor  account- 
ing systems  and  produce  accounting  reports.  These  firms  are  more 
than  bookkeeping  firms  but  they  are  not  allowed  to  call  them- 
selves providers  of  accounting  services. 

We  agree  with  the  State  Society  Task  Force  that  only  the 
attest  function,  which  relates  to  third-party  reliance,  needs  to 
be  regulated.  Tax,  accounting,  and  management  services  performed 
by  the  accountant  are  more  directly  provider-user  related.  As 
such  the  public  receives  protection  in  the  economic  marketplace 
and  under  Montana's  Unfair  Trade  Practices  Act.1 


1 Section  85-401,  et.  seq.,  R.C.M.  1947. 
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Accountants  build  business  through  service  and  the  public's 
confidence  in  this  service.  If  service  is  less  than  adequate  the 
public  will  use  the  services  of  another  accountant.  In  addition, 
state  laws  protect  the  consumer  from  fraud  and  deception  and 
cover  problems  such  as  product  or  service  misrepresentation, 
deceptive  advertising,  and  false  advertising. 

Non-licensed  accountants  should  be  permitted  to  promote 
their  services — tax,  accounting,  and  management — without  board 
interference.  The  public  should  benefit  through  reduced  costs  of 
provided  services.  This  is  because  non-licensed  qualified 
accountants  could  be  more  readily  identified  for  use  in  per- 
forming less  complicated  accounting  services. 

THE  ATTEST  FUNCTION . We  earlier  noted  that  the  absence  of 
regulation  of  the  attest  function  would  harm  the  public.  In  this 
regard,  we  also  indicated  that  the  SEC  and  the  board  regulate  the 
attest  function  for  publicly  held  entities.  We  also  found  that 
state  law  places  regulation  of  the  attest  function  for  non- 
publicly  held  entities  with  the  board. 

The  board  has  not  directly  regulated  the  attest  function  for 
non-publicly  held  entities.  We  also  learned  from  board  members 
that  the  majority  of  attest  related  services  provided  in  Montana 
are  for  non-publicly  held  entities.  The  board  has  not  taken  any 
action  to  assure  that  audits  are  conducted  in  accordance  with 
generally  accepted  auditing  standards.  In  no  case  has  the  board 
ever  spot-checked  on  licensed  accountants  to  make  certain  SEC, 
FASB,  and  AICPA  standards  and  principles  are  being  followed. 
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The  only  direct  involvement  the  board  has  had  with  the 
attest  function  is  to  provide  the  mechanism  by  which  the  public 
can  identify  accountants — licensing  of  accountants  qualified  to 
perform  the  attest  function.  Once  licensed  the  accountant  is 
subjected  to  no  direct  board  regulation  or  review  governing  the 
attest  function.  Although  the  board  could  investigate  complaints, 
during  the  course  of  our  audit  we  found  no  complaints  that 
required  board  attention  and  resolution  regarding  inadequate 
attest  functions  performed  by  licensed  accountants. 

The  board  limits,  through  licensing,  those  who  can  per- 
form the  attest  function.  The  board  tests  applicants  for  li- 
censure in  order  to  evaluate  knowledge  and  competency.  Once 
licensed,  an  accountant  is  presumed  to  be  competent  and  know- 
ledgeable to  perform  the  attest  function.  The  law  does  not 
require  nor  does  the  board  periodically  retest  licensed  account- 
ants. In  addition,  neither  the  board  nor  the  law  requires  li- 
censed accountants  to  maintain  proficiency  and  knowledge  through 
continued  education.  While  the  board  has  the  statutory  author- 
ity to  revoke  or  suspend  licenses  on  the  basis  of  incompetency , 
it  has  never  done  so  nor  has  the  situation  ever  been  presented 
to  the  board. 

It  could  be  argued  that  if  there  is  a need  for  public  pro- 
tection through  licensing  and  regulation  of  the  attest  function, 
then  there  is  a corresponding  need  to  assure  the  public  of 
continued  maintenance  of  a licensee's  knowledge  and  competence. 
Regulation  in  the  interest  of  public  protection  should  not  be 
merely  reactionary.  Given  a need  for  the  protection  of  the 
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public,  the  board  should  establish  and  monitor  some  system  that 
assures  that  licensed  accountants  maintain  the  knowledge  and 
competency  necessary  to  properly  protect  the  public.  Retesting, 
continuing  education,  or  peer  review  requirements  could  be  used 
to  assure  maintenance  of  competency.  Twenty  five  states  currently 
require  CPAS  to  maintain  competency  through  continuing  education 
requirements  and  the  AICPA  has  established  guidelines  for  peer 
review.  Requirements  for  assuring  competency  are  discussed  in 
more  detail  in  Chapter  VI. 

During  the  conduct  of  our  audit,  we  disclosed  one  additional 
aspect  of  the  attest  function  which  warrants  further  review.  In 
Montana  both  the  CPA  and  the  LPA  can  perform  the  attest  function. 
The  non-licensed  accountant  cannot  perform  the  attest  function. 

The  CPA  has  demonstrated  his  competency  in  this  area  by  passing 
all  parts  of  the  uniform  exam.  The  LPA  must  only  pass  the 
accounting  practice  portion  of  the  exam  along  with  the  accounting 
theory  or  the  auditing  section.  In  other  words,  the  LPA  can  be 
licensed  and  perform  the  attest  function  even  though  he  has  not 
passed  the  auditing  section  of  the  uniform  examination. 

The  essential  part  of  the  attest  function  is  an  audit.  It 
is  inconsistent  to  have  two  different  sets  of  standards  for 
accountants  who  perform  the  attest  function.  If  both  groups  of 
accountants  are  allowed  to  perform  the  attest  function,  both 
groups  should  be  required  to  meet  the  same  standards. 

SUMMARY 

The  absence  of  regulation  of  the  attest  function  would  harm 
the  public.  The  public  depends  upon  licensed  accountants  to 
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provide  accurate  and  competent  attest  services.  Although  the 
absence  of  attest  regulation  would  harm  the  public,  the  extent  of 
the  current  exercise  of  the  state's  police  power  has  been  unreason- 
able for  three  reasons.  In  the  first  case,  it  is  an  unreasonable 
exercise  of  the  state's  police  power  to  restrict  the  use  of  the 
word  "accountant"  to  only  those  accountants  licensed  by  the 
board.  In  the  second  case,  it  is  unreasonable  to  set  different 
entry  standards  for  those  who  perform  the  attest  function  and  in 
the  third  case  it  is  unreasonable  not  to  monitor  the  conduct  of 
those  who  perform  the  attest  function. 
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Chapter  IV 


THE  REGULATORY  PROCESS 

This  chapter  addresses  a third  question  posed  by  the  sunset 
law:  Are  all  facets  of  the  regulatory  process  designed  solely 

for  the  purpose  of,  and  have  as  their  primary  effect,  the  pro- 
tection of  the  public? 

REGULATORY  PROCESS  DESIGN 

Benjamin  Shimberg — in  his  book  on  occupational  licensing1 — 
discusses  the  origins  of  licensing  and  expresses  the  view  that 
professions  initially  created  voluntary  associations  to  promote 
their  professional  interests.  Following  voluntary  organization 
came  the  enactment  of  statutory  licensing.  Events  surrounding 
the  creation  of  the  board  generally  parallel  Shimberg' s discus- 
sion about  the  origins  of  licensing. 

William  B.  Finlay  published  a book  detailing  the  history  of 
Montana  accountants.  Finlay  states  that  the  passage  of  Montana's 
first  accounting  law  in  1909  was  accomplished  "under  the  guidance 
of  the  first  society"2  (now  known  as  the  Montana  Society  of 
Certified  Public  Accountants).  In  1933  the  Montana  society 
wrote  legislation  which  formed  the  basis  for  accounting  reg- 
ulation in  Montana  until  1969. 

1 Benjamin  Shimberg,  Barbara  A.  Esser  and  Daniel  H.  Kruger, 

Occupational  Licensing:  Practices  and  Policies , Public 

Affairs  Press,  Washington,  D.C.,  copyrighted  in  1972  and  1973 
by  Educational  Testing  Service  and  Michigan  State  University. 

2 William  B.  Finlay,  History  and  Anecdotes  of  the  Public 
Accountants  of  Montana,  Pageant  Press  International  Corpo- 
ration, New  York,  1969. 
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In  1963  the  Montana  society  again  authored  legislation 
to  regulate  Montana  accountants — this  legislation  called  for 
the  creation  of  a regulatory  board  and  finally  passed  in  1969. 

We  spoke  with  the  author  of  the  legislation  and  learned  that 
the  primary  reason  for  the  Montana  society's  introduction  of 
the  legislation  creating  the  board  was  to  bring  Montana's  reg- 
ulation of  accountants  to  the  same  level  of  standards  as  in 
other  states.  The  Montana  Society's  Task  Force  on  Sunset  Audit 
states  that  the  1969  law  was  written  by  the  society  because 
"Montana's  accounting  law  was  becoming  obsolete  because  it  did 
not  require  a college  education — more  than  three-fourths  of 
our  sister  states  and  jurisdictions  required  both  a degree  and 
experience  for  certification  and/or  licensing."* 1 
PUBLIC  PARTICIPATION 

The  administrative  secretary  for  the  board  could  identify  no 
situation  when  members  of  the  public  attended  board  meetings,  a 
situtation  which  may  be  common  to  most  boards.  The  Montana 
Constitution  states:  "The  public  has  the  right  to  expect  govern- 

mental agencies  to  afford  such  reasonable  opportunity  for  citizen 
participation.  . . . "2  The  Constitution  implies  that  govern- 
mental agencies  should  take  positive  action  to  afford  the  public 
the  opportunity  to  participate.  Board  meetings  have  been  held 

1 Montana  Society  of  Certified  Public  Accountants,  Task  Force 
on  Sunset  Audit — Montana  Board  of  Accountancy , Report  to 
the  Legislative  Auditor , January  16,  1978. 

2 Article  II,  Section  8,  Constitution  of  The  State  of  Montana, 
ratified  on  June  6,  1972. 
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in  Helena  only,  thereby  restricting  the  public's  access  to  the 
board.  Board  meeting  dates  are  posted  on  a bulletin  board  at 
the  Department  of  Professional  and  Occupational  Licensing  and 
the  meeting  dates  are  forwarded  to  the  Governor's  Office  and 
to  the  Department  of  Administration.  Board  meetings  are  not 
published  in  newspapers  statewide  and  no  other  attempt  is  made 
to  inform  the  general  public  of  the  board's  meetings. 

Section  82-4226,  R.C.M.  1947,  enacted  in  1975,  requires  that 
"Legislative  guidelines  should  be  established  to  secure  to  the 
people  of  Montana  their  constitutional  right  to  be  afforded 
reasonable  opportunity  to  participate  in  the  operation  of  govern- 
mental agencies  prior  to  the  final  decision  of  the  agency." 

Section  82-4228,  R.C.M.  1947,  requires  each  agency  to  develop 
procedures  for  allowing  and  encouraging  public  participation.  In 
response  to  these  requirements  of  law,  the  director  of  the  Depart- 
ment of  Professional  and  Occupational  Licensing  developed  public 
participation  rules.  Although  the  director  presented  these  rules 
in  writing  and  orally  to  the  board,  no  action  has  been  taken. 
Therefore,  no  rules  of  public  participation  have  been  formulated 
and  adopted  as  required  by  the  1975  law. 1 

As  a means  of  furthering  public  participation,  some  states 
provide  for  public  membership  on  regulatory  boards.  Fifteen 
states  specifically  require  public  members  to  sit  on  their  boards 
of  accountancy.  Montana  law  requires  each  board  member  to  be  a 
licensed  accountant  during  his  appointed  term. 

1 The  Legislative  Auditor  learned  that  the  board  will  again 
consider  the  director's  proposed  rules  during  the  May  1978 
board  meeting. 
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RESTRICTIVE  ENTRY 


Restrictive  entry  pertains  to  the  concept  that  laws,  rules, 
and  regulations  could  prohibit  qualified  persons  from  entering  a 
profession  even  though  these  persons  have  the  qualifications 
necessary  to  perform  the  task  expected  of  them.  Ordinarily, 
examinations  test  a person's  qualifications,  but  usually  state 
licensing  boards  and  agencies  also  adopt  rules  and  regulations  to 
further  regulate  the  entry  into  a profession.  If  entry  into  a 
profession  is  overly  restricted,  then  the  number  of  suppliers  of 
accounting  services  is  limited.  This  may  cause  an  increase  in 
prices  to  the  public. 

CITIZENSHIP . The  board  administers  several  laws  which 
restrict  entry  into  the  licensed  accounting  profession  over  and 
above  passage  of  the  examination.  The  first  of  these  restricts 
the  licensing  and  certification  of  accountants  to  those  persons 
who  are  citizens  of  the  United  States  or  to  those  who  have  de- 
clared the  intention  of  becoming  United  States  citizens.1 
Twenty-three  states  and  territories  besides  Montana  also  restrict 
entry  into  the  licensed  accounting  profession  to  United  States 
citizens.  These  states  are  displayed  in  Illustration  4-1. 

1 Passed  as  Chapter  118  Laws  of  Montana,  1969.  Section  66- 
1819(1) (A),  R.C.M.  1947,  requires  Certified  Public  Accountants 
(CPAs)  to  be  U.S.  citizens  and  Section  66-1820(1) (A) , R.C.M. 
1947,  requires  licensed  public  accountants  (LPAs)  to  be  U.S. 
citizens . 
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STATES  THAT  REQUIRE  LICENSED  ACCOUNTANTS  TO  BE 
U.S.  CITIZENS  (OR  INTENT) 


Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration 

■ • - . / • : i 


In  Wisconsin,  the  state  Attorney  General  stated  in  1975 


that  United  States  citizenship  requirements  for  entrance  into 
professions  in  Wisconsin  are  unconstitutional.1  In  expressing 


1 Wisconsin  Attorney  General's  Opinion  1975,  O.A.G.  22-75. 
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his  opinion,  the  Wisconsin  Attorney  General  based  his  decision 
upon  the  United  States  Supreme  Court's  rulings1  and  stated  that 
citizenship  requirements  are  contrary  to  the  14th  Amendment 
to  the  United  States  Constitution. 

RESIDENCY . Montana  also  statutorily  restricts  entry  into 
the  licensed  accounting  profession  to  any  person  who  is  a resi- 
dent of  this  state  or  has  a place  of  business  in  this  state 
or,  as  an  employee,  is  regularly  employed  in  this  state.2 
Only  four  states — California,  Colorado,  Minnesota,  and  New  York — 
impose  no  state  residency  requirements.3  Requiring  Montana 
licensed  accountants  to  be  state  residents  or  at  least  be  employed 
in  the  state  also  may  be  discriminatory.  In  any  case,  it  is 
questionable  that  state  residency  bears  any  signifcant  relation- 
ship to  the  quality  of  accounting  services. 

EDUCATION . Section  66—1824,  R.C.M.  1947,  defines  educa- 
tional requirements  for  those  accountants  wishing  to  be  licensed 
after  December  31,  1974. 4 Generally  any  accountant  wishing 
to  be  licensed  must  graduate  from  a college  or  university  with 
a baccalaureate  degree.  The  board  does  have  the  authority  to 
grant  equivalency  education  in  special  cases. 

1 McLaughlin  vs.  Florida,  (1964)  379  U.S.  184.  Sugarman  vs. 

Dugal,  (1973)  413  U.S.  63. 

2 Sections  66-1819  and  66-1820,  R.C.M.  1947.  These  statutes  are 
identical,  except  the  first  regulates  CPAs  and  the  latter 
regulates  LPAs. 

3 

In  addition,  Hawaii  has  a residency  requirement  but  does  not 
enforce  it. 

4 Chapter  118,  Laws  of  Montana,  1969. 
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Federal  and  state  courts  have  decided  cases  involving  edu- 
cational requirements  employers  have  imposed  upon  the  entry 
into  a job  or  a profession.  In  all  cases  we  reviewed,  the  courts 
held  that  educational  requirements  must  be  "significantly  related 
to  successful  job  performance"1  or  they  must  be  in  some  way 
directly  related  to  the  job. 

Montana  accountants  must  have  a college  degree — not  a degree 
in  accounting.  The  degree  can  be  with  major  concentration  in  any 

area  of  study.  Using  the  United  States  Supreme  Court's  criteria 
of  significant  relatedness,  it  is  questionable  that  a college 
degree  in  a health  or  science  field  is  significantly  related 
to  job  performance  in  accounting  although  graduates  in  these 
fields  could  qualify  under  the  educational  requirement. 

One  licensed  accountant  told  us  that  a college  degree  offers 
the  graduate  certain  "social"  as  well  as  "technical"  skills  a 
nongraduate  may  not  possess.  The  accountant  referred  to  communi- 
cations and  other  "social"  skills.  We  do  not  question  this 
contention  but  we  must  question  whether  these  skills  are  signifi- 
cantly related  to  job  performance.  For  example,  in  one  court 
case  an  employer  attempted  to  justify  education  requirements  "by 
pointing  out  that  its  supervisors  had  to  possess  alertness, 
judgment,  comprehension,  adaptability,  responsibility,  initia- 
tive, and  leadership  qualities."  The  court  invalidated  the 

1 Griggs,  et . al. , v.  Duke  Power  Company,  (401  US  424)  . This 
case  was  decided  on  March  8,  1971  and  is  considered  to  be 
legal  precedent  for  similar  cases. 
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requirement  and  held  that  the  educational  requirement  was  "too 
crude  a way  to  test  for  these  qualities."1 

American  Jurisprudence  contains  a section  which  discusses 
educational  requirements.  The  section  states  that  "An  educa- 
tional requirement  may  be  shown  to  be  valid  where  it  is  pre- 
dictive or  significantly  correlated  with  important  elements  of 
work  behavior."  The  section  goes  on  to  say:  "It  would  appear 

that  the  blanket  imposition  of  a college  degree  requirement  for 
positions  where  there  is  at  least  a reasonable  possibility  that 
the  skills  necessary  for  the  successful  performance  of  the 
positions  can  be  acquired  through  practical  experience  is  illegal 
under  Title  VII"2  (referring  to  the  Civil  Rights  Act  of  1964) . 
There  is  a high  possibility  that  skills  needed  now  to  become  a 
licensed  accountant  cannot  be  gained  without  a college  degree. 
However,  there  are  currently  approximately  20  percent  of  all 
licensed  accountants  in  Montana  who  have  no  college  background. 
Most  of  the  nondegreed  accountants  gained  licensure  through 
"grandfather"  provisions  and  during  the  years  prior  to  the  1975 
effective  date  for  the  degree  requirement. 

As  noted  by  the  courts,  primary  consideration  when  imposing 
college  degree  requirements  should  be  "job  relatedness."  If  the 
legislature  determines  that  a college  degree  should  be  required 

1 30  ALR  Fed,  Employer's  Educational  Requirement,  p.  302, 
discussion  of  Payne  v.  Travenol  Laboratories,  Inc.  (1976, 

DC  Miss)  11  CCH  EPD  10784. 

2 15  Am.  Jur.  2d,  Civil  Rights,  p.  569. 
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for  entry  into  the  accounting  profession,  then  consideration 
should  be  given  to  establishing  a degree  requirement  which  is 
more  directly  related  to  the  accountant's  work. 

EXPERIENCE . Section  66-1824,  R.C.M.  1947,  also  defines 
experience  requirements  for  those  accountants  wishing  to  be 
licensed  after  December  31,  1974.  These  individuals  are  required 
to  have  one  year  of  experience  in  public,  private,  or  govern- 
mental accounting  and  this  experience  is  subject  to  review  by  the 
board.  As  presently  administered,  the  experience  requirement 
is  not  directly  related  to  competency.  As  an  example,  a candidate 
might  successfully  pass  the  examination  and  be  employed  in  an 
accounting  firm  that  primarily  provides  tax  services.  Once 
the  candidate  meets  the  one-year  experience  requirement,  he 
is  licensed.  This  licensed  accountant  can  open  his  own  account- 
ing practice,  but  he  has  no  experience  in  auditing — that  area 
which  licensed  accountants  feel  should  be  regulated  by  the  state 
due  to  the  public  interest.  Competency,  therefore,  should  be 
measured  by  job  related  requirements  and  cannot  be  measured  by 
the  experience  requirement  as  it  is  currently  administered  by 
the  board.  If  the  legislature  determines  that  experience  re- 
quirements are  needed,  then  consideration  should  be  given  to 
establishing  experiencerrequirements  which  are  more  directly 
related  to  the  attest  functions. 

MORAL  CHARACTER.  Sections  66-1819  and  66-1820,  R.C.M.  1947, 
require  prospective  CPAs  and  LPAs  to  be  "of  good  moral  char- 
acter." The  law  does  not  further  define  good  moral  character. 
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The  board,  in  administering  this  portion  of  the  law,  requires 
an  applicant  to  forward  three  "certificates  of  good  moral  char- 
acter" to  references  of  his  own  choice.  These  references  fill 
out  the  certificates  and  forward  them  to  the  board's  adminis- 
trative office  at  the  Department  of  Professional  and  Occupa- 
tional Licensing. 

The  requirement  for  good  moral  character  is  vague.  The 
applicant  chooses  his  own  character  references — certainly  he 
would  not  choose  someone  who  would  state  the  applicant's  moral 
character  to  be  less  than  "good."  Also,  the  board  has  never 
turned  down  an  applicant  because  of  poor  moral  character  nor 
has  the  board  systematically  checked  on  the  applicant's  ref- 
erences. The  requirement,  as  currently  administered,  provides 
no  assurance  that  an  applicant  is  indeed  of  good  moral  character. 

This  section  of  the  chapter  has  addressed  problems  of 
restrictive  entry.  We  also  found  that  the  Federal  Trade  Com- 
mission (FTC)  is  reviewing  restriction  of  entry  into  the  account- 
ing profession  nationwide.  We  discussed  this  with  an  FTC  repre- 
sentative and  learned  that  the  FTC  is  questioning  residency 
requirements,  education  and  experience  restrictions,  etcetera, 
that  various  states  impose  upon  licensed  accountants. 

The  effect  of  these  restrictions  is  the  limiting  of  the 
number  of  accountants  who  can  provide  services  to  the  public. 
Limited  supply  of  services  can  cause  an  increase  in  prices  to  the 
public  because  the  demand  for  services  cannot  be  adequately  sat- 
isfied. Restrictions  which  may  be  excessive  include:  citizen- 
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ship,  residency,  education,  experience,  and  good  moral  character 
requirements.  The  legislature  should  consider  the  necessity  of 
these  restrictions  and  consider  making  necessary  requirements 
more  job-related. 

RESTRAINT  OF  TRADE 

Restraint  of  trade  occurs  when  rules,  regulations,  policies, 
procedures,  or  actions  directly  or  indirectly  limit  competition 
in  the  marketplace.  As  an  example,  a restraint  of  trade  could 
occur  when  suppliers  directly  or  indirectly  control  the  price  of 
goods  or  services.  When  trade  is  restricted,  the  public  is  not 
afforded  the  normal  supply  of  accounting  services.  The  market- 
place does  not  maintain  competitive  features  and  the  price  of 
services  increases.  The  sunset  law  states  in  part  that  "The 
state  may  not  regulate  a profession,  occupation,  industry,  busi- 
ness, or  other  endeavor  in  a manner  which  will  unreasonably 
adversely  affect  the  competitive  market."1  Using  this  compet- 
itive marketplace  concept  as  criteria,  certain  aspects  of  public 
accounting  regulation  adversely  affect  the  competitive  market- 
place. 

The  board,  in  the  published  supplement  to  the  January  1970 
Rules  of  Professional  Conduct,  adopted  the  American  Institute  of 
Certified  Public  Accountants'  Rules  of  Professional  Conduct  as 

the  board's  rules.  Many  of  the  AICPA' s rules  are  incorporated  into 
the  Administrative  Rules  of  Montana.  Some  of  these  rules  affect 
the  competitive  marketplace  and  are  discussed  below. 

1 Chapter  562,  Laws  of  Montana,  1977. 
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ADVERTISING.  Section  40-3 . 94 (6)-S9420(a) , Administrative 


Rules  of  Montana,  states  that  "A  CPA  or  LPA  shall  not  advertise 
his  professional  attainments  or  services."  Similar  to  the  ban  on 
advertising,  Section  40-3. 94 (6) -S9420(10) , Administrative  Rules 
of  Montana,  prohibits  a CPA  or  LPA  from  directly  or  indirectly 
obtaining  clients  by  solicitation.  The  AICPA  has  defined  adver- 
tising as  a form  of  solicitation  and  the  discussion  regarding  both 
advertising  and  solicitation  follows.  CPAs  and  LPAs  are  limited 
to  placing  normal  size  listings  in  the  telephone  book  and  may  not 
advertise  or  solicit  in  newspapers  or  other  publications.  The 
subject  of  professional  advertising  has  been  addressed  by  the 
United  States  Supreme  Court.  In  Bates  v.  State  Bar  of  Arizona,1 
the  United  States  Supreme  Court  held  that  a state  agency  cannot 
prohibit  lawyers  from  advertising  services  in  the  printed  media. 

In  what  has  been  considered  the  landmark  case  on  professional 
advertising,  Virginia  State  Board  of  Pharmacy  v.  Virginia 
Citizen's  Consumer  Council,2  the  United  States  Supreme  Court  held 
that  the  First  Amendment  of  the  United  States  Constitution  (free 
speech)  bars  a state  from  suppressing  advertising  of  prescription 
drug  prices.  The  Journal  of  Accountancy3  also  points  out  that 
the  Federal  Trade  Commission  has  moved  against  the  American 
Dental  Association's  ban  on  advertising.  The  same  article  notes 

1 Bates  v.  State  Bar  of  Arizona,  97  S.C.  2691,  45  U.S.  Law  Week 
4895  (1977). 

2 425  U.S.  748;  48  L.Ed.  2d  346. 

3 Journal  of  Accountancy,  January  1978,  pp.  59-63,  published  by 
the  American  Institute  of  Certified  Public  Accountants,  New  York. 
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that  similar  FTC  action  has  been  initiated  against  the  American 
Medical  Association.  The  United  States  Department  of  Justice  has 
filed  a civil  suit  against  the  American  Bar  Association  because 
of  the  association's  ban  on  advertising. 

In  response  to  the  Supreme  Court's  decisions,  the  AICPA 
created  its  "Task  Force  on  Advertising."  The  task  force  reported 
to  AICPA' s Ethics  Executive  Committee  that  "the  public  has  a 
paramount  interest  in  a free  flow  of  information"  and  concluded 
that  "advertising  and  other  forms  of  solicitation  should  be 
restricted  only  where  such  activity  is  false,  misleading,  or 
deceptive,  or  likely  to  be  so."1  In  response  to  the  exposure 

o 

draft,  the  AICPA  has  proposed  to  amend  its  bylaws.  Nonetheless, 
the  ban  on  advertising  still  remains  in  the  Administrative  Rules 
of  Montana  and  adversely  affects  the  competitive  marketplace. 

The  advertising  restriction  restrains  trade  and,  according 
to  the  United  States  Supreme  Court's  decisions,  is  unconstitutional. 
The  AICPA' s proposed  rule  change  would  allow  advertising  if  such 
advertising  is  not  false,  misleading,  etcetera.  Montana,  in  the 
Unfair  Trade  Practices  Act,3  already  prohibits  such  deceptive  or 
unfair  practices. 

1 AICPA  Exposure  Draft,  September  28,  1977,  by  the  Ethics 
Executive  Committee. 

2 Proposed  Amendments  to  the  Bylaws  and  Code  of  Professional 
Ethics  Referendum,  January  30,  1978.  The  referendum  passed 
by  AICPA' s membership . 

3 Chapter  275,  Laws  of  Montana,  1973. 
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ENCROACHMENT . Section  40— 3.94(6)— S9430(18) , Administrative 


Rules  of  Montana,  states  that  "A  CPA  or  LPA  shall  not  encroach 
upon  the  practice  of  another  public  accountant." 

In  other  words,  one  accountant  cannot  attempt  to  gain  the 
business  of  another  accountant.  This  restriction  directly  contra- 
dicts the  concept  of  the  competitive  free  market  system  by  not 
allowing  accounting  firms  to  compete  for  business.  The  restric- 
tion, by  restraining  competition,  serves  only  as  a protective 
device  for  those  licensed  accountants  who  have  established  clients. 

This  section  of  the  report  addressed  problems  caused  by 
restraint  of  trade.  To  summarize,  imagine  a licensed  accountant 
starting  a new  accounting  firm.  The  licensed  accountant  cannot 
advertise,  solicit  business,  or  encroach  on  another  licensed 
accountant's  business.  In  other  words,  the  licensed  accountant 
is  prohibited  from  freely  competing  in  the  marketplace.  These 
prohibitions  as  discussed  earlier  may  be  unconstitutional, 
illegal,  or  may  exceed  legislative  intent  and  the  legislature 
should  consider  their  removal. 

The  United  States  Senate's  Committee  on  Governmental  Affairs, 
Subcommittee  on  Reports,  Accounting,  and  Management,  analyzed 
problems  of  restraint  of  trade  in  the  accounting  profession.  The 
subcommittee,  chaired  by  Montana's  late  Senator  Metcalf,  stated: 

The  public  will  receive  the  best  accounting  services  in  an 
®n^^onment  which  provides  competition  in  pricing  and  innovation 
. . . the  subcommittee  believes  there  must  be  an  immediate  end  to 
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artificial  professional  restrictions  against  advertising,  talking 
with  another  firm's  clients.  . . . 1,1 
LICENSE  FEES 

As  earlier  noted,  the  board's  expenditures  are  supported 
through  examination  and  licensing  revenues.  All  revenues  are 
deposited  to  an  account  in  the  earmarked  revenue  fund.  If  the 
board  does  not  fully  expend  its  appropriation,  the  remaining 
funds  revert  to  the  earmarked  revenue  fund.  In  some  cases,  the 
appropriation  is  less  than  revenues  and  excess  revenue  remains  in 
the  earmarked  revenue  fund. 

Illustration  4-2  shows  that  the  account  balance  in  the 
earmarked  revenue  fund  has  been  steadily  increasing.  Over  the 
last  six  years,  the  board's  account  balance  has  increased  on  the 
average  of  13  percent  per  year.  This  indicates  that  the  examina- 
tion and  licensing  fees  may  be  excessive. 

In  1975  the  board  amended  Section  40-3. 94(6)-S94090,  Admin- 
istrative Rules  of  Montana.  The  amendment  provided  for  a 100 
percent  penalty  for  late  renewals.  In  1977  the  board  increased 
the  annual  renewal  fees  from  $20  to  $25  per  license. 

Courts  have  addressed  the  question  of  how  much  a profes- 
sional license  can  cost  and  they  generally  follow  the  rationale 
that  fees  must  bear  a reasonable  correlation  to  the  cost  of 
administering  an  examination  and  licensing  program.  The  Oklahoma 

1 Improving  the  Accountability  of  Publicly  Owned  Corporations 
and  Their  Auditors,  Report  of  the  Subcommittee  on  Reports, 
Accounting  and  Management  of  the  Committee  on  Governmental 
Affairs,  U.S.  Senate,  November  1977,  U.S.  Government  Printing 
Office,  p.  18. 
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Supreme  Court,  in  Bosserd  vs.  City  of  Okmulgee,  260  P.2d  429 
(1953),  reaffirmed  that  license  fees  charged  must  be  reasonably 
related  to  the  cost  of  administering  the  licensing  program. 
Finlayson  vs.  Connor,  167  S.2d  569,  is  a 1964  Florida  case  which 
also  reaffirmed  that  license  fees  must  be  reasonable. 
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The  most  recent  decision  which  includes  an  in-depth  discus- 
sion of  the  question  of  charging  fees  by  governmental  entities  is 
National  Cable  Television,  Inc . vs  F.C.C.,  554  F.2d  1094,  a 1976 
Federal  Circuit  Court's  decision.  This  case  discussed  the  nature 
of  fees  charged  by  governmental  entities  and  reaffirmed  that  they 
must  be  reasonably  related  to  the  costs  involved  in  regulation. 

Using  the  court  cases  as  criteria,  the  board  may  be  charging 
excessive  fees.  This  is  evidenced  by  the  fact  that  the  fund 
balance  is  increasing  and  by  the  fact  that  the  board  charges  a 
100  percent  late  renewal  fee  and  has  increased  the  annual  renewal 
fee  by  25  percent.  Instead  of  the  increases,  the  board  should 
have  considered  fee  reductions. 

ETHICS  EXAMINATION 

CPA  and  LPA  applicants  must  pass  an  ethics  examination 
before  they  can  be  licensed.  The  examination  contains  multiple 
choice,  true/false,  and  five  essay  questions.  The  applicant  can 
use  any  materials  and  takes  the  examination  home  to  complete. 

The  purpose  of  the  ethics  examination  is  to  make  sure  the 
applicant  is  acquainted  with  AICPA's  Code  of  Ethics  which  was 
adopted  by  the  Montana  Society  of  CPAs.  An  applicant  can  easily 
get  outside  assistance  on  the  examination.  If  the  applicant 
fails  the  examination,  the  same  examination  with  three  additional 
questions  is  retaken.  The  administrative  secretary  could  recall 
no  situation  where  an  applicant  was  denied  licensing  because  of 
failure  to  pass  the  ethics  examination  only.  (Some  applicants 
have  to  take  the  examination  more  than  once).  In  addition,  the 
uniform  examination  already  contains  questions  covering  the 
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subject  of  ethics  and  it  is  questionable  that  an  additional 
examination  is  needed. 

SUMMARY 

Are  all  facets  of  the  regulatory  process  designed  solely  for 
the  purpose  of,  and  have  as  their  primary  effect,  the  protection 
of  the  public?  The  public  does  not  attend  board  meetings  and  the 
board  has  not  adopted  rules  for  the  encouragement  of  the  public's 
participation  as  required  by  the  Constitution  and  by-laws. 

Certain  laws  overly  restrict  entry  into  the  accounting 
profession  to  only  those  accountants  who  are  United  States 
citizens  and  state  residents.  In  addition,  other  laws  restrict 
entry  to  those  who  have  college  degrees  and  one  year  of  experience, 
although  these  requirements  may  not  be  directly  related  to  job 
performance.  Other  laws  unnecessarily  restrain  trade  by  pro- 
hibiting advertising,  solicitation,  and  other  common  competitive 
practices.  In  addition,  licensing  fees  appear  to  be  excessive 

and  the  requirement  of  the  ethics  examination  serves  to  provide 
questionable  additional  benefit  to  the  public.  In  other  words, 
certain  aspects  of  the  regulatory  process  are  not  designed  solely 
to  protect  the  public. 
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Chapter  V 

COST  CONSIDERATIONS 

This  chapter  addresses  the  fourth  and  fifth  questions  posed 
in  the  sunset  law:  Does  regulation  have  the  effect  of  directly 

or  indirectly  increasing  the  cost  of  goods  or  services?  Is  the 
increase  in  costs  more  harmful  to  the  public  than  the  harm  which 
could  result  from  the  absence  of  regulation? 

THE  ECONOMIC  MARKETPLACE 

Licensed  accountants  conduct  business  throughout  the  state, 
with  the  majority  located  in  Montana’s  more  populated  areas. 

With  a search  through  the  yellow  pages  of  the  phone  book,  the 
public  can  readily  identify  licensed  accountants.  At  first 
glance,  it  might  appear  that  a purely  competitive  marketplace 
exists  for  the  accounting  profession. 

In  a purely  competitive  market,  licensed  accountants  would 
freely  compete  for  business.  We  earlier  noted  that,  due  to  trade 
restrictions,  open  competition  in  the  accounting  profession  is 
restricted.  The  public  cannot  readily  identify  prices  with 
corresponding  services,  and  cannot  readily  identify  nonlicensed 
accountants.  The  public  can  only  judge  accounting  services  after 
the  services  have  been  received.  It  should  be  noted  that  some 
limited  price  competition  appears  to  exist  in  the  accounting 
marketplace.  The  Office  of  the  Legislative  Auditor,  in  some 
instances,  has  contracted  with  accounting  firms  to  audit  state 
agencies.  Competitive  bidding  for  these  engagements  has  resulted 
in  bid  price  variation.  Normally,  the  accountant  does  not 
competitively  bid  on  all  services. 
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Economists  term  the  economic  market  condition  of  the  account- 
ing profession  "monopolistic  competition."  This  market  has  more 
than  one  provider  of  services  but  limited  price  competition. 
Economists  generally  agree  that  consumer  costs  are  higher  in  a 
monopolistic  competition  market. 

The  reason  for  the  monopolistic  competition  market  is 
important.  If  state  regulation  causes  the  market  to  exist,  and 
if  higher  prices  result  from  such  a market,  it  logically  follows 
that  state  regulation  causes  higher  prices  to  the  public.  We 
already  discussed  the  fact  that  state  laws  prohibit  open  com- 
petition in  the  public  accounting  marketplace.  Therefore,  it  is 
reasonable  to  conclude  that  current  restrictions  on  the  accounting 
profession  increases  the  cost  of  accounting  services  to  the 
public.  Generally,  competitive  restrictions,  by  limiting  the 
supply  of  services,  cause  an  increase  in  prices.  Price  com- 
petition is  discouraged  and  the  consumer,  because  of  limited 
competition,  does  not  receive  adequate  prepurchase  information. 
REGULATION  COSTS 

What  are  the  costs  of  regulation  earlier  mentioned?  Costs 
of  regulation  are  included  in  the  monetary  amount  paid  for  goods 
or  services.  Regulation  costs  also  include  nonmonetary  items 
such  as  the  delivery  and  timeliness  of  goods  or  services — even 
the  availability  or  absence  of  goods  or  services.  The  U.S. 

General  Accounting  Office  (GAO),  in  a June  1977  publication, 
identified  six  classifications  of  costs  associated  with  governmental 
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regulation.1  We  reviewed  GAO's  cost  classifications,  adapted  the 
categories  as  being  the  most  reflective  of  identifiable  govern- 
mental regulation  costs,  and  organized  these  costs  into  five 
categories.  Following  is  a discussion  of  each  regulatory  cost  as 
it  applies  to  the  board. 

ADMINISTRATIVE  COSTS.  Administrative  costs  are  directly 
observable  and  related  to  governmental  regulation.  These  costs 
include  costs  imposed  upon  the  public  sector — the  regulated 
accounting  profession  as  well  as  governmental  expenditures  nec- 
essary to  administer  the  associated  regulatory  activity.  Govern- 
mental sector's  administrative  costs  include  expenditures  which 
are  used  to  operate  the  regulatory  activity. 

An  observable  governmental  regulatory  cost  would  be  the 
regulatory  agency's  expenditures.  Observable  administrative 
costs  to  the  governmental  sector  for  the  last  six  fiscal  years 
are  noted  in  Illustration  5-1.  These  expenditures  to  regulate 
accountants  are  funded  from  licensed  accountants'  annual  license 
fees  and  examination  fees,  which  are  eventually  passed  on  to  the 
general  public.  Each  licensed  accountant  pays  $25  annually  to 
renew  the  license.  Applicants  taking  the  examination  for  the 
first  time  must  pay  $50.  Applicants  taking  the  examination  on 
subsequent  occasions  pay  $10  for  each  part  taken.  While  these 
costs  are  ultimately  passed  to  the  consumer,  they  represent  only 
a minimal  increase  in  costs. 


1 Report  to  Congress  by  the  Comptroller  General  of  the  United 
States,  Government  Regulatory  Activity:  Justifications, 

Processes,  Impacts,  and  Alternatives,  June  1977,  PAD-77-34. 
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Expenditures — Board  of  Accountants 


Fiscal  Year 


Expenditures 


1976-77 

1975-76 

1974-75 

1973-74 

1972-73 

1971-72 


$39,813 

39,624 

32,589 

29,587 

20,874 

N/A 


Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 


Administrative  costs  to  the  governmental  sector  are  not 
always  easily  quantified.  The  government  spends  additional  time 
and  money  in  the  regulation  of  the  accounting  profession.  The 
Governor's  Office  of  Budget  and  Program  Planning  reviews  the 
board's  budget.  The  legislature  also  becomes  involved  with  the 
review  of  the  board  and  its  budget  process  as  well  as  with 
statutory  changes  requested  by  the  board.  Thus,  the  adminis- 
trative cost  to  regulate  licensed  accountants  exceeds  the  board's 
expenditures  and,  unlike  the  board's  expenditures,  these  other 
governmental  administrative  costs  are  paid  for  by  taxpayers 
through  general  revenue  collections.  Again,  these  costs  are 
passed  to  the  consumer  but  they  probably  represent  minimal 
increases. 

Administrative  costs  to  the  private  sector  (the  accounting 
profession)  include  those  costs  incurred  while  filling  out  the 
board's  forms,  reports,  etcetera.  Licensed  accountants  must  fill 
out  a short  renewal  application  form  once  a year.  The  cost  of 
doing  this  is  minimal  and  insignificant  on  the  part  of  the 
private  sector. 


Illustration  5-1 


-62- 


In  total,  the  administrative  costs  of  accounting  regulations 
are  minimal.  While  we  can  assume  these  costs  are  ultimately 
passed  to  the  consumer,  the  governmental  and  private  sector's 
administrative  costs  do  not  represent  a significant  burden  to  the 
Montana  consumer  of  accounting  services. 

COMPLIANCE  COSTS.  Compliance  costs  are  incurred  by  both  the 
private  and  governmental  sector.  These  are  imposed  upon  a regu- 
lated profession  when  specific  actions  and  expenses  must  be 
incurred  in  order  to  comply  with  statutory  requirements.  Auto- 
mobile emission  standards  imposed  by  the  government  represent 
compliance  costs  to  automakers.  Compliance  costs  can  also  be 
identified  in  the  governmental  sector  as  those  costs  necessary  to 
assure  compliance  with  regulation.  The  inspection  of  a production 
facility  by  an  Occupational  Safety  and  Health  Administration 
(OSHA)  safety  inspector  requires  governmental  expenditures — a 
governmental  compliance  cost.  The  production  facility's  purchase 
of  safety  rails  to  meet  OSHA  standards  requires  private  sector 
expenditure — also  a compliance  cost. 

The  board  does  not  routinely  spot-check  or  monitor  account- 
ants or  accounting  firms.  However,  the  board  investigates  com- 
plaints and  alleged  violations.  The  administrative  secretary  to 
the  board  estimated  that  the  board  spent  approximately  7.75  hours 
during  fiscal  years  1975-76  and  1976-77  addressing  these  problems. 
Therefore,  governmental  compliance  costs  associated  with  complaint 
investigations  are  minimal. 
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The  board  has  adopted  no  other  rules  or  regulations  that 
require  private  expenditures  to  ensure  compliance.  In  summary, 
minimal  compliance  costs  occur  under  present  regulation. 

INFFICIENT  USE  OF  RESOURCES.  Regulation  of  a profession  can 
sometimes  cause  the  inefficient  utilization  of  resources.  Inef- 
ficient utilization  of  resources  can  be  observed  in  industries 
where  prices  and  rates  of  return  are  directly  or  indirectly 
regulated.  Efficient  use  of  resources  would  increase  profits  by 
cutting  costs,  resulting  in  a lowering  of  the  regulated  price  in 
order  to  maintain  the  same  rate  of  return. 

Governmental  regulation  can  also  cause  inefficient  methods 
and  procedures.  Regulation,  if  it  requires  outdated  methods  or 
procedures,  imposes  unnecessary  costs  upon  the  regulated  industry, 
thereby  increasing  prices  of  goods  or  services  to  the  consumer. 

The  Interstate  Commerce  Commission  (ICC)  regulates  trucking 
firms  and  specifies  routes,  areas  to  be  served,  and  allowable 
cargo.  If  a truck  is  prohibited  from  carrying  certain  cargo  on 
the  return  trip,  the  firm  may  be  forced  to  inefficiently  utilize 
its  resources.  , 

Costs  associated  with  inefficient  use  of  resources  resulting 
from  governmental  regulation  are  not  as  easily  identifiable  as 
are  administrative  or  compliance  costs.  We  can  dismiss  outright 
any  accounting  profession  inefficiency  costs  due  to  direct  price 
or  rate  of  return  regulation  since  the  board  does  not  regulate 
this  aspect  of  the  accounting  profession.  The  board  also  does 
not  prescribe  any  identifiable  regulation  causing  accounting 
firms'  use  of  inefficient  methods  or  procedures.  However,  as 
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discussed  in  Chapter  III,  non-licensed  accountants  are  prohibited 
from  using  the  designation  "accountant"  in  promoting  tax,  accounting, 

and  management  services  to  the  public.  As  a result,  the  public 

cannot  readily  identify  all  services  available  from  the  non- 

licensed  accountant.  This  prohibition  restricts  the  supply  of 

these  services  which  subsequently  could  drive  prices  upward. 

Also,  we  earlier  discussed  certain  board  regulations  which  restrain 

trade  such  as  prohibition  against  advertising  and  encroachment. 
Restraint  of  trade  adversely  affects  the  competitive  marketplace; 
hence,  another  increase  in  prices  to  the  consumer. 

In  summary,  the  board,  through  its  rules  and  regulations, 
has  an  adverse  effect  upon  the  accounting  marketplace.  Price 

competition  is  limited  and  the  consumer  is  not  afforded  the 

necessary  information  with  which  to  evaluate  and  compare  public 
accounting  services.  Restriction  of  the  competitive  marketplace 
may  increase  prices  to  the  consumer  although  it  cannot  be  readily 
quantified. 

STAGNATION  OF  TECHNOLOGY  AND  INNOVATION.  Regulated  pro- 
fessions and  industries  might  tend  to  be  satisfied  with  current 
business  conditions.  Technological  change,  research  and  develop- 
ment, and  entrepreneurial  creativity  could  be  discouraged.  The 
primary  motivation  for  technological  change  is  the  incentive  to 
earn  profits,  i.e.,  to  do  things  better  or  more  efficiently.  If 
prices  and  profits  are  directly  or  indirectly  regulated,  an 
industry  or  profession  becomes  insulated  and  loses  the  profit 
motivation.  Technological  change  resulting  in  public  benefit 
through  improved  methods  and  lower  costs  is  retarded. 
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Drug  companies  faced  with  stringent  governmental  regulation 
experience  noncreativity  costs.  The  extensive  drug  testing  and 
research  process  requires  significant  expense  by  the  drug  company. 
Governmental  approval  of  the  drug  can  also  take  considerable  time 
and  expense.  If  the  approval  process  is  too  costly,  the  drug 
company  may  tend  to  reduce  innovation  and  creativity — be  satisfied 
with  the  production  of  drugs  already  tested  and  approved. 

The  board's  regulation  of  accountants  has  not  caused  a 
slowdown  of  technological  change  in  the  public  accounting  pro- 
fession. As  earlier  noted,  the  profession  operates  primarily 

under  standards  established  by  the  AICPA,  the  SEC,  and  other 
organizations.  The  board  imposes  no  additional  rules  or  regulations 
regarding  specific  accounting  practices  or  principles  which  must 
be  followed.  Costs  due  to  stagnant  technology  and  reduced  research 
and  development  have  not  evolved  due  to  the  board's  regulation  of 
the  accounting  profession. 

TRANSFERS . Transfers  are  those  costs  passed  from  one  group 
to  another — usually  from  the  business  or  profession  to  the  con- 
sumer. The  classic  example  of  a transfer  cost  is  welfare  taxes 
and  payments.  The  more  affluent  are  taxed  and  the  tax  moneys  are 
redistributed  to  welfare  recipients.  The  total  amount  of  dollars 
in  the  system  remains  static — the  dollars  are  simply  transferred 
from  one  group  to  another. 

During  our  review,  we  could  not  identify  costs  which  merely 
transfer  from  the  accounting  profession  to  the  consumer  or  the 
government  with  no  corresponding  change  in  the  amount  of  dollars 
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in  the  system.  If  transfer  costs  are  existent  these  are  extremely 
small . 

EFFECTS  OF  PROBABLE  COSTS  OF  DEREGULATION 

In  Chapter  III  we  noted  that  the  total  absence  of  regulation 
of  accountants  would  harm  the  public.  The  public  would  not  be 
able  to  adequately  identify  accountants  qualified  to  perform  the 
attest  function.  Any  person  could  hold  himself  out  to  the  public 
as  an  accountant  qualified  to  perform  the  attest  function  whether 
or  not  he  was  in  fact  qualified.  Under  such  a deregulated  market, 
the  public  would  be  significantly  harmed,  in  some  cases,  by 
paying  fees  for  auditing  services  and  receiving  less  than  adequate 
services.  In  addition,  public  confidence  and  investment  could  be 
harmed  due  to  inconsistent  auditing  and  attesting  on  financial 
statements.  These  costs  to  the  consumer  are  costs  associated 
with  inefficient  use  of  resources.  In  effect  the  market,  because 
of  lack  of  regulation,  would  force  the  public  to  spend  money  on 
inadequate  services. 

It  could  be  argued  that  the  legal  liability  of  the  account- 
ant would  prevent  the  public  from  receiving  inadequate  services 

and  SEC  would  still  regulate  the  attest  function.  The  SEC  only 
regulates  the  attest  function  for  publicly  held  corporations,  and 

relies  upon  individual  states  to  license  accountants.  If  anyone 
could  perform  the  attest  function,  as  would  be  the  case  under 
total  deregulation,  uniformity  of  the  attest  function  would  be 
lost  and  the  public  would  ultimately  bear  increased  costs.  In 
other  words,  the  absence  of  regulation  would  also  increase  costs 
to  the  public. 
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SUMMARY 


This  chapter  addressed  two  questions  of  the  sunset  law. 

Does  regulation  have  the  effect  of  directly  or  indirectly  in- 
creasing the  cost  of  goods  or  services,  and  is  this  increase  in 
cost  more  harmful  to  the  public  than  the  harm  which  could  result 
from  the  absence  of  regulation?  The  present  method  of  regulation 
increases  the  cost  of  accounting  services  to  the  public.  The 
board's  regulation  causes  minimal  administrative  costs  which  are 
ultimately  passed  to  the  consumer.  Laws,  rules,  and  the  board's 

action  restrict  entry  and  restrain  trade,  thereby  causing 
market  inefficiency  costs  which  are  borne  by  the  public.  In 
other  words,  board  regulation  has  the  effect  of  increasing  the 
costs  of  accounting  services  to  the  public. 

But  would  costs  increase  in  the  absence  of  regulation?  In 
the  event  the  profession  is  completely  deregulated,  inefficient 
use  of  resources  and  associated  inefficiency  costs  would  be 
incurred  by  the  public  because  anyone,  qualified  or  unqualified, 
could  perform  the  attest  function.  These  costs  would  be  at  least 
equal  to  the  market  inefficiency  costs  incurred  under  the  present 
regulatory  system  and  probably  more  significant. 
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Chapter  VI 

LESS  RESTRICTIVE  REGULATION  ALTERNATIVES 
A sixth  and  final  question  posed  by  the  sunset  law  requires 
the  evaluation  of  alternative  forms  of  regulation.  Specifically, 
it  asks:  Is  there  another  less  restrictive  method  of  regulation 

available  which  could  adequately  protect  the  public? 

THE  RELATIONSHIP  BETWEEN  STATE  INVOLVEMENT  AND  PUBLIC  PROTECTION 
The  sunset  law  specifically  notes  legislative  concern  over 
the  fact  that  state  agencies  and  programs  should  exist  to  be 
responsive  to  state  citizens'  needs.  The  board's  stated  goal  is 
to  protect  the  public  from  incompetency  and  dishonesty  of  li- 
censed practitioners.  Therefore,  the  overall  sunset  question 
becomes  one  of  measuring  potential  consumer  harm  because  of 
incompetent  or  dishonest  accountants  and  matching  this  potential 
harm  to  the  degree  of  state  involvement  required. 

It  is  reasonable  to  assume  that  if  consumer  harm  occurs 
often  and  the  degree  of  consumer  harm  is  severe,  the  state  should 
protect  the  consumer.  As  an  example,  the  state  requires  all 
drivers  to  be  licensed  and  periodically  relicensed.  Initial 
licensing  measures  the  driver's  knowledge  as  well  as  his  driving 
skills.  In  addition,  the  state  enforces  laws  intended  to  further 
protect  the  public  from  death  or  injury  due  to  a driver's  negli- 
gence or  incompetence.  In  other  words,  the  state  of  Montana 
considers  the  public  to  be  subject  to  extreme  endangerment , 
death,  or  injury;  hence,  the  need  for  licensing  and  continued 
regulation  of  Montana  drivers. 
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The  sunset  law  (Section  82-4601 (2) (c) , R.C.M.  1947),  stipu- 
lates that: 

"No  profession,  occupation,  business,  industry,  or  other 
endeavor  are  subject  to  the  state's  regulatory  power  unless 
the  exercise  of  such  power  is  necessary  to  protect  the 
public  health,  safety,  or  welfare  from  significant  and  dis- 
cernible harm  or  damage.  The  exercise  of  the  state's  police 
power  shall  be  done  only  to  the  extent  necessary  for  that 
purpose. " 

The  public's  health,  safety,  or  welfare  can  be  construed,  in  many 
instances  to  mean  the  physical  safety  of  the  general  public  while 
in  other  instances  it  may  refer  to  economic  welfare.  In  the 
first  instance — physical  safety — the  primary  reasons  for  govern- 
ment regulation  are  often  life  or  death  issues — a question  of 
irreversible  harm.  In  the  second  instance — economic  welfare — the 
issues  are  transactions  rather  than  life  and  death  issues.  In 
many,  if  not  all  of  these  instances,  the  harmful  effects  of  an 
erroneous  transaction  may  be  reversed  by  means  of  professional 
liability  insurance  and/or  a lawsuit.  The  regulation  of  the 
accounting  profession  falls  into  this  category,  i.e.,  it  is  not 
based  upon  life  or  death  issues. 

Illustration  6-1  displays  the  relationship  between  probable 
consumer  harm  and  the  need  for  public  protection  through  state 
regulation  the  more  severe  the  potential  for  consumer  harm,  the 
greater  the  state  involvement  in  the  regulation  of  a profession. 
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THE  RELATIONSHIP  BETWEEN  PUBIJC.  PROTEf^Tf r)_N 
AND  STATE  REGULAtYoN  OF  A PROFESSION 


Extent  of 
Public  Harm 
Risk  of  Severe  Harm 
(Loss  of  Life,  Health, 
or  Livelihood) 


Degree  of 

St ate  Regulation  Need ed 


Extreme  State  Regulation 


Risk  of  Moderate  Harm 
(Financial  Loss) 

? 

Moderate  State  Regulation 

Risk  of  Limited  Harm 


Limited  State  Involvement 

Discomfort 


u e 

Frustration  No  State  Involvement 

Source:  Adapted  from  Michigan  Report  to  the  Governor  on 

Occupational  and  Professional  Licensure , January, 
1976. 


Illustration  6-1 
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ALTERNATIVE  REGULATION  APPROACHES 


In  determining  the  appropriate  regulation  of  the  accounting 
profession  there  are  three  major  decisions  which  must  be  made. 
These  decisions  relate  to:  (1)  the  proper  form  of  regulation, 

(2)  the  regulatory  entity  that  is  required  under  a particular 
form,  and  (3)  the  type  and  extent  of  regulatory  requirements 
placed  upon  the  profession  in  each  case. 

In  relation  to  the  first  decision  there  are  a number  of 
alternative  forms  of  regulation  ranging  from  the  most  extreme 
form — licensing  similar  to  the  present  system — to  the  least 
extreme — no  licensing  or  regulation  whatsoever.  In  1976  the 
Wisconsin  Legislative  Council  studied  alternative  approaches  to 
professional  and  occupational  regulation  and  identified  several 
variations  of  state  and  professional  regulation. 1 We  have  adapted 
these  alternative  approaches  as  a basis  for  evaluation  of  the 
alternatives  for  Montana,  and  have  proposed  seven  various  forms 
of  regulation.  They  are  licensing,  practice  restriction,  reserve 
of  title,  limited  statutory  regulation,  registration,  certifica- 
tion, and  no  regulation. 

The  alternative  forms  and  their  relevance  to  the  regulation 
of  the  accounting  profession  in  Montana  are  discussed  in  the 
following  paragraphs.  The  discussion  of  each  variation  includes 
the  possible  governmental  bodies  that  could  be  involved  in  that 
form  of  regulation — the  second  decision.  These  bodies  can  range 

1 Wisconsin  Legislative  Council,  State  Regulation  of  Occupations: 
Alternative  Approaches,  Information  Memorandum  76^15,  August 
1976. 
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from  direct  regulation  by  a board  comprised  of  members  of  the 
profession  to  indirect  regulation  by  a consumer  agency.  There 
are  also  in  each  discussion,  statements  describing  the  types  of 
regulation  requirements  which  can  be  applied  to  that  form  of 
regulation — the  third  decision.  Educational,  examination,  and 
renewal  requirements  are  examples  of  these  types  of  requirements. 

The  seven  forms  of  regulation  are  discussed  below  in  the 
order  of  most  to  least  extreme. 

LICENSING 

Licensing  can  be  defined  in  numerous  ways  and,  depending 
upon  the  definition  selected,  can  encompass  varying  types  of 
professions  and  occupations.  Based  on  a report  by  the  Council  of 
State  Governments,  we  have  defined  "licensing"  as  the  granting  by 
some  government  authority  of  a right  or  permission  to  carry  on  a 
business  or  do  an  act  which  would  otherwise  be  illegal. 1 The 
essential  elements  of  licensing  are  the  stipulation  of  circum- 
stances and  individual  prerequisites  under  which  permission 
to  perform  an  otherwise  prohibited  activity  may  be  granted — 
largely  a legislative  function;  and  the  actual  determination 
of  permission  in  specific  instances.  The  latter  function  is 
generally  an  administrative  responsibility  and  includes  rule- 
making  authority  by  some  entity  to  carry  out  provisions  of  the 
legislative  action.  Licensing  may  also  create  a mechanism  for 

1 The  Council  of  State  Governments,  Occupational  Licensing 
Regulation  in  the  States,  (1952) . 
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monitoring  an  occupation  or  profession  on  an  ongoing  basis. 

This  may  entail  enforcement  decisions  made  during  complaint 
adjudication,  periodic  inspections,  or  investigations.  Licens- 
ing also  provides  a "police  effect"  over  the  regulated  profes- 
sion. That  is,  while  the  regulatory  body  charged  with  licens- 
ing may  not  agressively  regulate  the  profession,  the  mere  exist- 
ence of  the  regulatory  agency  and  the  licensing  process  may 
result  in  a policing  effect  within  the  profession.  This  "police 
effect"  may  not  exist  if  the  licensing  process  were  nonexistent. 

Licensing,  as  defined  above,  necessitates  an  administrative 
and/or  monitoring  body  and  is  considered  to  be  the  most  extreme 
form  of  regulation.  This  regulatory  body  can  take  one  of  several 
forms.  These  different  forms  are  discussed  in  the  following 
paragraphs . 

Licensing  By  Professional  Accounting  Board 

This  is  the  traditional  form  of  regulatory  body  for  most 
professional  occupations.  The  board  would  be  composed  entirely 
of  members  from  the  accounting  profession.  The  number  of  board 
members  could  vary,  and  it  would  be  possible  to  have  a multi- 
member board  or  a commissioner.  It  requires  an  extensive  degree 
of  state  involvement  in  the  regulatory  process.  Licensing  by 
professional  boards  has  been  criticized  in  that  it  does  not  lend 
itself  to  public  participation  in  the  board’s  decisions  and  tends 
to  restrict  entry  and  reduce  competition  in  the  profession.  The 
cost  of  this  form  of  regulating  body  would  be  comparable  to  the 
cost  of  present  regulation.  This  type  of  licensing  is  the  method 
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presently  used  to  regulate  accountants  in  Montana.  Currently  the 
board  is  composed  of  members  of  the  profession. 

Licensing  By  Professional/Public  Accounting  Board 

In  response  to  a lack  of  public  participation  and  represen- 
tation, some  states  have  altered  the  composition  of  their  li- 
censing boards  to  include  public  members.  Some  arguments  that 
favor  increasing  public  membership  on  the  boards  include:  public 

members  may  more  accurately  reflect  the  public's  interest; 
public  members  may  tend  to  be  less  protective  of  the  profession; 
consumers  may  be  more  likely  to  seek  the  assistance  of  the  li- 
censing board  if  they  are  aware  that  there  are  public  members  on 
the  board;  and,  where  there  is  more  than  a single  public  member 
on  the  board  there  is  less  likelihood  that  the  professional 
members  will  dominate.  As  currently  structured,  the  Board  of 
Public  Accountants  is  not  composed  of  both  professional  and 
public  members. 

This  form  of  licensing  body  is  similar  to  the  present  pro- 
fessional board  in  its  required  functions,  duties,  and  powers. 

It,  too,  requires  an  extensive  degree  of  state  involvement.  It 
differs  only  in  its  member  composition.  The  cost  of  this  form  of 
regulating  entity  would  probably  be  comparable  to  the  cost  of 
present  regulation. 

Licensing  by  an  Independent  Public  Board 

This  alternative  is  similar  to  the  preceding  two  forms  of 
licensing  bodies  except  that  an  independent  board  would  consist 
of  entirely  nonprofessional  members.  It  would  still  be  a special 
state  board,  but  the  members  would  be  drawn  from  outside  of  the 
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accounting  profession.  Such  an  independent  board  might  be  more 
responsive  to  the  public's  needs.  It  would  still  license  and 
regulate  accountants  and  administer  the  accounting  law  as  the 
professional  board  does  now. 

Although  an  independent  board  may  be  more  responsive  to 
the  public's  needs,  a board  made  up  of  public  members  may  have 
to  periodically  seek  outside  technical  expertise  in  regulating 
the  accounting  profession.  This  could  be  done  through  the  util- 
ization of  expert"  assistance  or  consultation,  when  appropriate. 
In  this  regard,  the  present  professional  board  has  available 
the  legal  services  of  the  department  lawyer.  The  knowledge 
of  the  accounting  profession  is  also  presently  available  through 
the  professional  members  on  the  board. 

The  independent  form  of  licensing  body  can  be  multi-member 
or  have  only  one  member — a commissioner.  It  could  be  coupled 
with  the  creation  of  advisory  committees"  made  up  of  members  of 
the  accounting  profession  and/or  the  public  to  provide  advice  to 
the  board  on  matters  of  professional  competency.  The  cost  of 
such  a board  would  be  approximately  the  same  as  the  present  cost 
for  the  board,  but  there  may  be  an  additional  cost  for  occasional 
technical  assistance. 

In  describing  the  aforementioned  forms  of  licensing  bodies, 
we  have  not  discussed  who  would  carry  out  the  administrative 
functions  of  regulation.  These  administative  duties  would  be 
attached  to  a state  department /agency,  such  as  the  Department  of 
Professional  and  Occupational  Licensing.  The  department  would 
maintain  sufficient  records  to  permit  review  and  analysis  of 
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operations  and  their  effect  on  the  public.  As  discussed  in 
Chapter  V,  the  cost  of  administration  is  a large  part  of  the 
total  cost  of  licensing. 

Licensing  by  State  Agency 

The  regulatory  functions  of  licensing  by  a state  agency  are 
similar  to  board  regulation,  except  that  regulation  by  licensing 
is  accomplished  by  an  operating  agency  of  state  government. 

The  operating  agency  could  require  licensing  through  exam- 
ination and  regulation  similar  to  the  present  method  of  regula- 
tion (as  discussed  earlier),  except  that  the  regulation  would  be 
accomplished  through  an  operating  department  of  state  government 
such  as  the  Department  of  Business  Regulation  or  the  Department 
of  Professional  and  Occupational  Licensing  rather  than  a special 
board. 

The  use  of  professional  testing  organizations,  in  preparing 
and/or  administering  the  examination,  would  still  be  available 
under  this  form  of  regulatory  body,  as  it  is  under  a board.  If 
the  agency  were  charged  with  the  duty  to  investigate  complaints 
(as  is  now  the  case) , the  investigations  could  be  handled  through 
an  independent  compliance  unit  of  the  agency,  or  through  contract 
investigators.  The  cost  of  this  alternative  would  probably  be 
at  least  equal  to  the  cost  of  current  regulation  by  the  board. 

In  addition,  the  agency  may  have  to  seek  technical  expertise 
from  time-to-time. 

It  should  be  noted  that  licensing,  by  anybody,  does  not 
preclude  indirect  regulation  through  the  use  of  civil  or  criminal 
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remedies  against  a licensee.  Civil  or  criminal  remedies  can  be 
sought  by  the  public  under  the  Uniform  Commercial  Code,  the 
Unfair  Trade  Practices  Act,  or  other  laws  aimed  at  specific 
abuses . 

Types  of  Regulatory  Requirements 

If  some  form  of  licensing  is  determined  to  be  the  appropri- 
ate manner  of  regulation  needed  for  the  accounting  profession, 
then  certain  requirements  and  conditions  for  licensure  must  also 
be  established. 

Educational,  experience,  and  examination  requirements,  as  a 
condition  for  licensure,  could  be  established  by  statute  and 
administered  by  the  regulatory  body.  Means  of  financial  protec- 
tion for  the  public  and  licensees  could  be  required  in  the  form 
of  bonding,  recovery  funds,  or  errors  and  omissions  insurance. 

The  regulatory  body,  through  its  administrative  branch,  may 
collect  fees  such  as  those  for  examinations  and  licenses,  and 
issue  a document  (license)  following  successful  compliance  with 
such  prerequisites.  The  regulating  body  could  have  the  authority 
to  promulgate  rules  and  adopt  codes  of  conduct.  It  could  deny, 
suspend,  or  revoke  licenses  based  upon  noncompliance,  violations, 
or  incompetence.  The  licensing  body  could  also  have  investi- 
gative and  monitoring  functions. 

The  state  licensing  body  may  have  reason  to  inquire  into  the 
qualification  standards  of  an  out-of-state  licensee.  A reciproc- 
ity agreement  between  states  or  a system  of  comity  (acceptance) , 
could  be  formulated.  Reciprocity  means  a mutual  agreement  between 
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states  to  recognize  each  other's  licensing  functions  and  allow 
the  practice  of  their  respective  licensees  in  each  other's  juris- 
dictions. In  contrast,  comity  means  that  anyone  meeting  certain 
qualifications  in  any  jurisdiction  can  practice  in  the  jurisdic- 
tion irrespective  of  any  mutual  agreement.  For  example,  comity, 
in  the  case  of  accountants,  could  mean  that  anyone  licensed  in 
another  jurisdiction  could  automatically  be  licensed  in  Montana. 
The  latter  system  (comity)  would  protect  the  public's  interest  in 
ensuring  competent  practitioners  but  would  not  require  the  same 
licensing  process  in  Montana  as  would  reciprocity. 

Periodic  renewal  of  accountants'  licenses  is  usually  a 
requirement  under  licensing.  This  renewal  can  be  a mere  payment 
of  a fee,  as  is  the  present  situation,  or  renewal  could  depend 
upon  the  applicant  meeting  certain  qualification  standards. 

Thus,  licensees  could  be  required  to  maintain  proficiency  through 
continuing  education,  peer  review,  or  passage  of  a periodic 
examination. 

Continuing  education  could  be  mandated  to  assure  maintenance 
of  competency.  Laws  could  require  that  an  individual  attend 
college  courses,  seminars,  etcetera.  The  actual  course  of  study 
could  even  be  subject  to  approval  by  the  regulatory  body. 

Peer  review  could  also  be  used  to  periodically  evaluate 
members  of  the  accounting  profession  to  assure  maintenance  of 
competency.  Peer  review  would  entail  members  of  the  profession 
evaluating  the  work,  methods,  and  procedures  used  by  other  members 
of  the  profession.  The  regulatory  body  or  a designated  committee 
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made  up  of  members  of  the  profession  could  perform  the  review. 
(Currently  the  AICPA  has  established  rules  and  guidelines  for  a 
voluntary  peer  review  program. ) 

There  is  also  the  possibility  of  licensing  of  location. 

This  alternative  consists  of  licensing  premises  rather  than 
persons.  In  the  case  of  accountants,  location  licensing  would 
probably  not  be  a viable  alternative  method  of  regulation. 

So  far  licensing  has  been  the  only  alternative  form  of 
regulation  discussed.  The  six  other  major  forms  of  regulation 
are  discussed  below. 

PRACTICE  RESTRICTION 

Restriction  of  practice  is  the  next  lesser  form  of  regula- 
tion. Under  a practice  law  form  of  regulation  individuals  would 
not  be  permitted  to  perform  a specific  service  or  act,  or  hold 
themselves  out  as  being  able  to  perform  such  services,  unless 
they  have  met  certain  statutory  requirements.  The  circumstances 
and  individual  prerequisites  to  practice  would  be  mandated  by  the 
legislature.  This  form  of  regulation  differs  distinctly  from 
licensing  in  that  there  would  be  no  need  for  an  interim  body  with 
the  general  authority  to  promulgate  rules  and  regulations,  and 
there  would  be  no  specific  mechanism  for  monitoring  the  profes- 
sion on  an  ongoing  basis.  In  addition,  the  police  effect  assoc- 
iated with  a regulatory  body  would  not  be  present.  Once  an 
individual  has  met  the  statutory  requirements,  removal  of  the 
right  to  practice  could  only  be  accomplished  through  civil  or 
criminal  sanctions.  Practice  laws  do  not,  of  course,  preclude 
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the  use  of  criminal  or  civil  remedies  against  an  individual  or 
business. 

Applying  this  alternative  form  of  regulation  to  accountants 
would  mean  that  in  order  for  persons  to  become,  or  act  in  the 
capacity  of,  accountants  they  would  have  to  meet  certain  quali- 
fications and  standards  established  by  law.  They  would  have  to 
comply  with  statutes  regulating  specific  activities  in  the  account- 
ing profession.  There  would  ordinarily  be  no  renewal  requirement 
or  investigation  procedures.  Depending  on  the  nature  of  the 
prerequisites  for  entry  into  the  profession,  a state  agency  or 
department  could  become  directly  involved.  This  involvement 
would  only  include  administrative  procedures.  For  example,  if  an 
accountant  were  required  to  pass  the  AICPA  uniform  examination  and 
show  proof  of  one  year  experience  as  an  accountant  prior  to 
practice,  some  government  body  would  have  to  review  and  file 
these  records.  There  would  be  no  "board-type"  body  as  now  exists. 
Investigation  of  public  complaints  would  be  a function  of  the 
Consumer  Affairs  Division  of  the  Department  of  Business  Regula- 
tion and  the  costs  of  investigation  would  be  incurred  by  the 
department  rather  than  the  consumer.  If  litigation  eventually 
became  necessary,  the  department  would  also  incur  these  associ- 
ated costs. 

The  statutory  requirements  developed  under  a practice  law 
could  include  examination,  educational,  and  specific  experience 
requirements.  Anyone  not  meeting  the  requirements  would  be 
denied  the  right  to  practice  as  an  accountant.  Comity  provisions 
applying  to  accountants  in  other  states  could  be  specified  in  the 
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law.  Bonding  or  errors  and  omissions  insurance  could  be  re- 
quired by  law.  However,  as  more  such  requirements  are  added 
there  is  a need  for  increasing  direct  involvement  by  a state 
agency.  Fees  may  be  required  to  offset  administrative  costs. 

A practice  law  would  be  individual  rather  than  location  oriented. 
It  would  not  require  periodic  renewal.  Therefore,  once  a person 
attained  the  right  to  practice  as  an  accountant  he  would  retain 
the  right  unless  ordered  to  cease  and  desist  by  civil  sanction. 

The  administrative  cost  of  this  form  of  regulation  would  be 
less  than  licensing  and  would  depend  upon  the  amount  of  admin- 
istrative duties  prescribed  by  law. 

RESERVE  OF  TITLE 

Reserve  of  title  is  the  next  lesser  form  of  regulation.  It 
differs  from  practice  restriction  in  only  two  areas.  The  first 
being  the  most  distinctive:  any  member  of  the  public,  who  desires 

could  engage  in  the  accounting  profession.  However,  the  titles 
of  "certified  public  accountant"  and  "licensed  public  accountant" 
would  be  reserved  by  law  for  only  those  who  have  met  certain 
statutory  requirements.  The  stipulation  of  individual  prereq- 
uisites would  be  set  by  legislation.  All  available  alternative 
requirements  that  applied  to  the  practice  law  could  apply  here, 
such  as  examination  and  educational  requirements,  etcetera. 
Depending  upon  the  extent  of  prerequisites,  an  administrative 
body  attached  to  a state  agency  or  department  may  also  be  nec- 
essary. 

The  other  area  of  difference  between  practice  and  reserve  of 
title  lies  in  the  ability  for  this  form  of  regulation  to  be 
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facility  oriented.  It  could  be  mandated,  for  example,  that  a 
business  or  office  could  not  call  itself  a certified  or  licensed 
accounting  firm,  etcetera,  unless  it  met  specific  requirements 
under  the  law.  The  cost  of  the  reserve  of  title  form  of  regu- 
lation would  be  comparable  to  that  of  practice  restriction. 

LIMITED  STATUTORY  REGULATION 

Limited  statutory  regulation  can  be  considered  even  a lesser 
degree  of  state  regulation  than  the  previous  forms.  The  state 
would  regulate  the  industry  only  through  statutes  specifying 
certain  limitations.  Under  this  alternative  the  state  would 
statutorily  mandate  that  an  individual  could  not  hold  himself  out 
to  the  public  as  an  accountant  or  engage  in  accounting  business 
unless  the  individual  has  complied  with  certain  measures  to 
protect  the  public.  These  measures  could  be  requirements  such  as 
bonding,  or  errors  and  omissions  insurance,  which  would  monetarily 
protect  the  public  in  the  case  of  harm  or  loss  through  incorrect 
transactions . 

Requiring  an  accountant  to  purchase  errors  and  omissions 
insurance  could  be  statutorily  mandated.  A disadvantage  to 
this  requirement  is  that  the  consumer  would  have  to  claim  and 
prove  an  error  or  omission  by  the  accountant  in  the  event  of  a 
loss.  The  corresponding  advantage  would  be  that,  even  though  the 
consumer  must  prove  an  error  (and  probably  sue  for  damages) , 
insurance  would  be  available  to  cover  any  losses  brought  about 
through  the  accountant's  negligence. 

The  legislature  could  also  establish  a recovery  fund  based 
upon  contributions  from  industry  members  which  could  be  used  to 
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cover  consumer  loss.  Such  a client  recovery  fund  currently 
exists  for  lawyers  under  the  State  Bar  Association.  The  fund  for 
the  accounting  profession  would  be  administered  by  a state  agency 
which  would  also  be  needed  if  there  were  a requirement  that  account- 
ants file  bonds.  This  would  be  the  only  involvement  by  a state 
agency  under  limited  statutory  regulation. 

Limited  statutory  regulation  differs  from  a practice  law  in 
that  there  are  no  statutory  requirements  that  are  "job  or  ability 
related,"  (i.e.,  examination  requirement).  The  law  would  require 
only  "after-the-fact"  protective  measures,  (i.e.,  bonding  and 
insurance) . 

Again,  under  this  form  of  regulation  as  in  all  previous 
forms,  the  use  of  criminal  or  civil  remedies  against  an  indi- 
vidual or  business  are  available.  The  Unfair  Trade  Practices  Act 
would  apply  in  all  incidences  of  misrepresentation,  false  state- 
ments, and  deceptive  practice.  The  direct  cost  of  this  form  of 
regulation  would  be  minimal  compared  to  the  present  cost  of 
licensing. 

REGISTRATION 

Registration  is  even  less  extreme  than  the  previous  forms. 
Registration  would  afford  the  opportunity  to  persons  practicing 
the  profession  to  register  with  the  state  or  with  a private  trade 
or  professional  association.  An  applicant  would  not  have  to 
demonstrate  competency  or  prove  qualification,  but  would  just 
register  his  name  as  an  accountant.  Once  a person  is  registered 
there  would  be  no  further  regulation.  This  alternative  would 
provide  the  public  with  a list  of  accountants  in  the  state,  but 
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would  provide  no  assurance  that  the  person  registered  as  an 
accountant  has  met  any  standards  of  competence.  It  would  not 
restrict  others  who  have  not  registered  from  acting  in  the  capac- 
ity of  an  accountant. 

A comity  agreement  with  the  other  states  would  only  amount 
to  a registration  procedure.  Fees  could  be  charged  to  offset  the 
administrative  costs  in  maintaining  a list.  The  remedies  of 
civil  and  criminal  sanctions  are  always  available.  The  cost  of 
the  registration  form  of  regulation  would  be  minimal  or  nonexist- 
ent. 

CERTIFICATION 

Certification,  as  we  define  it,  requires  no  direct  involve- 
ment by  a state  governmental  body.  The  accounting  profession 
would  be  responsible  for  certification  requirements  and  procedures, 
and  would  be  self-regulating.  Certification  would  involve  a 
determination  by  the  profession  that  a person  meets  certain 
prerequisites  at  a given  point  in  time  and  as  a result  is  "cer- 
tified." This  certification  would  provide  for  public  identifi- 
cation of  those  individuals  designated  by  the  profession  as 
certified  public  accountants  or  licensed  public  accountants. 

The  profession  could  not  limit  the  practice  of  accounting  to 
only  those  certified.  The  profession  would  be  open  to  all  indi- 
viduals. Certification  would  act  as  an  identification  measure, 
indicating  the  individual  has  complied  with  certain  industry 
requirements. 

The  industry  could  require  that  those  who  are  seeking  cer- 
tification to  pass  an  examination  or  to  have  specific  educational 
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and  experience  requirements.  It  could  also  require  bonding  or 
errors  and  omission  insurance.  In  fact,  it  would  be  possible  for 
the  profession  to  impose  upon  its  members  any  of  the  types  of 
requirements  the  government  can  establish  under  licensing. 

In  the  field  of  life  insurance,  for  example,  the  designation 
"C.L.U."  stands  for  Chartered  Life  Underwriter.  The  C.L.U. 
certificate  is  awarded  by  a nongovernmental,  nonprofit  organi- 
zation called  the  American  College  of  Life  Underwriters.  An 
applicant  must  pursue  a course  of  study  defined  by  the  college, 
and  then  pass  an  examination.  In  addition,  the  applicant  must 
meet  certain  character  and  experience  requirements  specified  by 
the  college.  Still  other  certification  programs  include  the 
National  Association  of  Security  Dealers,  the  American  Institute 
of  Real  Estate  Appraisers  and  the  National  Architectural  Regis- 
tration Board.  Protection  from  noncertified  individuals  using 
the  "trade  name,"  such  as  C.L.U.,  could  be  afforded  the  organi- 
zation through  federal  and  state  trademark  laws. 

There  would  be  no  cost  to  the  public  due  to  state  regula- 
tion. The  only  involvement  by  the  state  would  be  "indirect" 
through  laws  protecting  the  rights  of  the  individual. 

NO  REGULATION 

The  least  extreme  and  final  form  of  regulation  is  no  regu- 
lation. There  would  be  no  regulation  by  the  state  and  no  direct 
regulation  by  the  profession,  which  distinguishes  it  from  cer- 
tification. This  alternative  is  suitable  where  there  is  no 
clearly  demonstrated  public  need  for  state  regulation. 
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The  public  would  still  have  protection  and  recourse  through 
the  Consumer  Affairs  Division  of  the  Department  of  Business 
Regulation  under  the  Unfair  Trade  Practices  Act  (Chapter  275, 

Laws  of  Montana,  1973),  which  protects  the  consumer  from  fraud 
and  deception.  The  Unfair  Trade  Practices  Act  covers  problems 
such  as  product  or  service  misrepresentation,  false  advertising 
or  statements,  deceptive  pricing,  etcetera.  Under  the  act, 
consumers  can  bring  civil  suit  and  be  awarded  up  to  three  times 
actual  damages.  The  court  can  enjoin  businesses  from  doing 
business,  and  assess  such  penalties  as  may  be  provided  by  law. 

The  Consumer  Affairs  Division  can  and  does  investigate,  subpoena, 
request  an  injunction,  and  bring  the  offender  to  court  on  behalf 
of  the  consumer.  As  mentioned  previously,  the  cost  of  these 
actions  would  be  incurred  by  the  division  rather  than  the  con- 
sumer. 

Criminal  and  civil  remedies  can  also  be  sought  under  the 
Uniform  Commercial  Code  and  other  laws  directed  at  specific 
abuses.  It  is  important  to  again  note  that  the  laws  on  consumer 
protection  are  in  effect  at  the  present  time  and  would  be  in 
effect  under  all  of  the  alternatives  discussed. 

SUMMARY 

In  this  chapter  we  have  listed  seven  alternate  forms  of 
regulation  that  may,  or  may  not,  be  applicable  to  the  accounting 
profession.  An  explanation  of  each  form  was  presented,  and 
possible  regulatory  bodies  and  optional  requirements  were  men- 
tioned under  each.  The  difference  between  forms  was  noted. 
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Each  of  the  seven  forms  of  regulation  has  a unique  charac- 
teristic that  separates  it  from  the  others.  Using  these  charac- 
teristics and  our  previous  discussions,  several  questions  can  be 
formulated.  Based  upon  the  material  presented  in  the  first  six 
chapters  a positive  or  negative  reply  to  these  questions  will 
distinguish  one  form  from  the  other  until  only  one  type  of  reg- 
ulation is  applicable.  This  decision  process  is  demonstrated  in 
Illustration  6-2.  The  flow  chart  in  this  illustration  leads  to  a 
decision  concerning  the  major  form  of  regulation,  but  does  not 
necessarily  resolve  the  questions  of  which  type  of  regulatory 
body  and  regulatory  requirements  are  needed.  These  questions  are 
addressed  later.  The  use  of  this  chart  is  discussed  in  the 
following  narrative. 

The  seven  general  forms  of  regulation  are  listed  in  order  of 
extent  of  state  involvement.  At  the  outset  of  the  decision 
process  all  seven  forms  must  be  considered  as  possible  alter- 
natives for  regulation. 

The  first  question  to  be  answered  (indicated  by  A in  Illus- 
tration 6-2)  relates  to  the  legislative  intent  of  the  sunset  law. 
It  is  intended  that  no  profession,  occupation,  business,  industry, 
or  other  endeavor  be  subject  to  the  state's  regulatory  power 
unless  the  exercise  of  such  power  is  necessary  to  protect  the 
public's  health,  safety,  or  welfare  from  significant  and  discern- 
ible harm  or  damage.  In  the  case  of  the  accounting  profession, 
the  first  question  is:  Does  the  nature  of  the  accounting  pro- 

fession as  it  relates  to  the  public  require  that  state  government 
be  directly  involved  in  regulation?  In  other  words : Would  the 
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absence  of  direct  state  involvement  in  regulation  significantly 
harm  the  public's  health,  safety  or  welfare? 

An  affirmative  answer  to  the  first  question  (A)  reduces  the 
number  of  alternative  forms  of  regulation  to  five — licensing, 
practice,  reserve  of  title,  limited  statutory  regulation,  and 
registration.  A negative  reply  leaves  only  two  alternatives  to 
choose  from — certification  and  no  regulation.  The  choice  between 
these  two  is  a profession  (rather  than  government)  decision  (box 
C in  Illustration  6-2) . If  the  profession  does  not  want  to 
regulate  itself  through  qualification  standards,  then  there  would 
be  no  regulation. 

Addressing  the  five  remaining  forms — the  second  question  (B) 
to  be  answered  also  involves  the  nature  of  the  profession  as  it 
relates  to  the  public  protection.  The  question  addresses  the 
need  to  restrict  a practice  or  act  to  only  those  individuals  or 
businesses  that  meet  certain  requirements.  The  question  in  the 
case  of  accounting:  Is,  rt  necessary  to  protect  the  public  by 

making  it  illegal  to  practice  in  the  capacity  of  an  accountant 
without  complying  with  statutory  requirements?  If  the  answer  is 
no,  then  any  individual  could  practice  accounting.  This  negative 
response  leads  to  two  alternatives  and  a third  question  (E) . The 
two  alternatives  are  reserve  of  title  and  registration.  Since 
registration  does  not  require  an  applicant  to  demonstrate  com- 
petency or  prove  qualification,  the  two  alternative  forms  could 
be  distinguished  on  this  basis.  Should  the  title  of  "certified 
public  accountant"  or  "licensed  public  accountant"  be  statutorily 
reserved  for  those  who  have  met  certain  requirements  set  down  in 
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the  law?  An  affirmative  answer  to  this  third  question — a need  to 
limit  the  title  to  those  who  qualify — would  require  a reserve  of 
title  form  of  regulation. 

On  the  other  hand,  a positive  answer  to  the  second  question 
(B)  regarding  the  legality  to  practice  leaves  three  alternative 
forms  of  regulation — licensing,  practice  restriction,  and  limited 
statutory  regulation.  To  distinguish  between  these  three  forms 
requires  a fourth  question  (D) : Should  the  regulation  of  the 

accounting  profession  include  rule  and  regulation  making  authority 
and  monitoring  capability  by  some  interim  body? 

If  the  answer  to  this  question  is  affirmative  the  resulting 
form  of  regulation  is  licensing.  To  what  degree  and  by  which 
government  entity  must  still  to  be  determined. 

A negative  reply  to  the  fourth  question  leads  to  the  two 
remaining  forms  of  regulation — practice  or  limited  statutory 
regulation.  In  both  cases,  stipulation  of  circumstances  and 
individual  prerequisites  are  mandated  by  action  of  the  legisla- 
ture. The  difference  lies  in  the  answer  to  the  fifth  and  final 
question  (F):  Should  there  be  statutory  requirements  relating  to 

an  individual' s competency  to  perform  as  an  accountant?  Respond- 
ing negatively  could  mean  that  all  that  would  be  required  is 
bonding,  errors  and  omissions  insurance,  or  some  other  "after- 
the-fact"  protection.  An  affirmative  reply  results  in  a "practice 
law." 

The  decision  process  used  in  Illustration  6-2  aids  in  the 
determination  of  the  form  of  regulation  that  would  adequately 
protect  the  public.  In  order  to  refine  the  regulatory  process 
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further  a choice  of  the  regulatory  body  and  requirements  under 
each  form  of  regulation  must  he  made.  The  possible  regulatory 
bodies  and  various  requirements  are  discussed  in  the  following 
illustrations . 

Illustration  6-3  lists  the  possible  regulatory  bodies  under 
each  form  of  regulation  in  a checklist  fashion.  They  are  desig- 
nated by  a circle  opposite  the  body  which  may  be  appropriate, 
depending  upon  the  degree  of  state  involvement.  "Licensing" 
obviously  has  the  widest  range  of  options — professional  state 
board  to  indirect  state/local  regulation.  These  options  relate 
to  the  discussions  of  the  types  of  bodies  in  the  first  part  of 
the  chapter.  The  remaining  forms  of  regulation  require  fewer 
choices.  Under  no  other  form  is  there  a possibility  for  a board- 
type  regulatory  body.  The  direct  involvement  of  a state  agency 
or  department  in  regulation  by  practice  restriction,  reserve  of 
title,  limited  statutory  regulation,  and  registration  was  ex- 
plained previously.  The  lack  of  direct  government  involvement  in 
certification  and  no  regulation  was  also  discussed.  Indirect 
regulation  through  a state/local  agency  in  all  forms  of  regula- 
tion is  due  to  the  availibility  of  the  Consumer  Affairs  Division 
and  civil  and  criminal  remedies  protecting  the  rights  of  the 
individual.  The.  possibility  of  self-regulation  by  the  industry 
is  also  illustrated  under  registration  and  certification. 

Illustration  6-4  lists  the  various  requirement  options  under 
each  form  of  regulation.  Licensing  again  provides  the  widest 
range  of  options  (19) . The  appropriate  options  were  previously 
discussed  under  each  form  and  are  presented  again  at  this  time  in 
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check-list  fashion.  This  table  provides  at  a quick  glance  the 
available  options  for  the  stipulation  of  requirements  and  pre- 
requisites for  each  form.  These  are  not  intended  to  exhaust 
all  possibilities,  but  are  the  major  aspects  to  be  considered. 

It  should  be  noted  that  the  19  options  listed  under  certification 
are  industry  rather  than  governmental  decisions.  The  use  of 
Illustration  6-3  and  6-4  in  making  a decision  may  be  better 
served  if  evaluated  in  conjunction  with  each  other,  i.e.,  the 
more  options  one  adds  the  greater  the  need  for  a different 
type  of  regulatory  body. 
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DECISION  CHART  TO  DETERMINE 
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ALTERNATIVE  REGULATORY  BODY 
UNDER  EACH  FORM  OF  REGULATION 
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ALTERNATIVE  REQUIREMENTS  UNDER 
EACH  FORM  OF  REGULATION 
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